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Is That All There Is? Reflections on the Nature othe Second
Fair Use Factor

Robert Kasuni¢

INTRODUCTION

Since Justice Story articulated the fair use ingunr the seminal decision of
Folsom v. Marshcourts have struggled with understanding the graple of the
fair use factors within the overall fair use inquir The codification of the four
factors in section 107 of the 1976 Copyright Ad dlitle to clarify the overall
analysis, and the four Supreme Court fair use te@ssince the 1976 Act have, in
many ways, created more confusion than enlightehfmdrne inconsistency in the
application of the factors has led one scholar dte rthat Congress might have
generated a comparable level of predictability éguiring the use of a dart board
for the resolution of fair use questiohs.

One factor tends to fare much better in its coasisy of application — the
second factor: the nature of the copyrighted worlDespite the confusion
surrounding its sister factors, courts addressftdtor with remarkable efficiency
and frugality, often distilling its unique perspegetinto a concentrated sentence or
two. After a brief period of prominence followirtge Court’s decision itdarper
& Row, the second factor has once again returned fwriits state of Spartan focus
in fair use analysi$.

O Adjunct Professor, Washington College of Law, Aicen University; Adjunct Professor,
Georgetown Law School; and Principal Legal Adviabthe United States Copyright Office. None of
the views expressed represent the views of the €CoByright Office. This Article began while | was
Visiting Professor at the Washington College of Lamd | am grateful to the students in my Fair Use
Seminar for their thoughts on this theme. My thatk the participants of the symposium for their
thoughtful comments, in particular, Judge Pierr@dleand Professor Jessica Litman. | also thank
Professor Barton Beebe and Professor Peter Jaseafty support in this endeavor, as well as Ameet
Modi and theColumbia Journal of Law & The Araff for their kind assistance.

1. Folsomyv. Marsh, 9 F. Cas. 342 (C.C.D. Mas41)8

2. Campbell v. Acuff-Rose Music, Inc., 510 U.S958994); Stewart v. Abend, 495 U.S. 207
(1990); Harper & Row, Publishers, Inc. v. Nationtéts., 471 U.S. 539 (1985); Sony Corp. of Am. v.
Universal City Studios, Inc., 464 U.S. 417 (198#terestingly, as David Nimmer pointed out, théyon
two times before 1976 that the Supreme Court hédlaplit in a copyright dispute were both fair use
cases.SeeWilliams & Wilkins Co. v. United States, 487 F.2845 (Ct. Cl. 1973)aff'd by an equally
divided courf 420 U.S. 376 (1975); Benny v. Loew's Inc., 232d-532 (9th Cir. 1956)aff'd by an
equally divided court356 U.S. 43 (1958).

3. David Nimmer,“Fairest of Them AIl" and Other Fairy Tales of FaiUse 66 Law &
CONTEMP. PROBS 263, 279 (2003).

4. Harper & Row471 U.S. at 539.
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While this clarity of purpose is an oasis in thalless desert of conundrums
surrounding the other factors, the satisfactiomegifrom this narrow lens often
leaves one less than fulfilled. At times, onedfsirfor something more and can’t
help feeling that there’s something missing. it clear what that something is,
but nonetheless, it leaves one asking, “Is thahalle is?®

This Article suggests that there is something mgsh the analysis of the
second factor — rigorous thought and analysis. pDedts legacy of marginal
significance, this factor offers a key to unlockisgme of the most perplexing
guestions that plague the fair use analysis. THtepped value of the second factor
can yield information that resonates throughoutféiieuse analysis and integrates
what has for too long been viewed as separate atidal inquiries. In particular,
the second factor provides a means of assessingbpyvight provided the author
of the original work with the incentive to creabetwork.

Part | will describe some of the fundamental protdewith the fair use analysis
and suggest some of the likely reasons why thensktactor has been of such
limited assistance in resolving them. This sectidglhinclude a discussion of the
perceived genesis of the second factdfatsom v. Marshthe attempts to improve
the factor, and the stagnation of the factor inrcdecisions. Part Il will place the
fair use analysis in the context of the purposeapfyright law and discuss how the
second factor can assist in fulfilling that fundantaé purpose. Part Il will explore
the parameters of a more robust and vigorous sefamtolr analysis. This section
will suggest new considerations beyond the tradi#iocreative/factual and
published/unpublished dichotomies, and explain Hbese new inquiries could
assist the overall fair use analysis. Part IV wikn illustrate how an improved
second factor analysis can work in a hypothetiaeiufal situation.

I. THE NATURE OF THE PROBLEM

A. DISCOVERING THE PURPOSE OFFAIR USE

The Copyright Act of 1976 codified the judicial done of fair use. Section
107 states that the fair use of a copyrighted wisrknot an infringement of
copyright. But in determining whether the use midany particular case is a fair
use, Congress requires the consideration of theféators delineated in the statute.
Applying these four factors so as to fulfill thedemlying purpose of the doctrine
has been challenging. The difficulty is owed imtpa the fact that there is no clear
articulation of the underlying purpose of the faise doctrine. Despite the
doctrine’s central place within copyright law ase tibroadest limitation upon
copyright owners’ exclusive rights, scholars hagatmually sought to articulate a
distinct and unifying purpose of the fair use dim&rin harmony with the goals of
copyright law so as to provide a guiding light favigating the four-factor inquiry.

5. This, of course, is also the title of a songttem by Mike Stoller & Jerry Leiber and made
famous by Peggy Lee. The lyrics of the song wexset on a story entitled “Disillusionment” by
Thomas Mann.
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Some believe that examining the factors withouhsaiormative principle dooms
the inquiry toad hocdeterminations of subjective fairness. Indeed,application
of the fair use analysis has reflected this subjiggt with the result dependent on
the values of the decision-maker. All too oftemgddes reach conclusions after
hearing the facts but before ever analyzing theofaf The factors thus become a
means of rationalizing a predetermined outcomes $ihbjective fairness approach
is not assisted by the factors; in fact, the factan even become obstacles in the
path of the decision-maker’'s chosen destinatioacaldse the factors are malleable,
courts have little difficulty stressing the import& of those factors supportive of
their positions and downplaying the factors that lass favorable. In those cases
where courts are not satisfied with partial suppfidm the factors, they
occasionally choose to organize the facts in suslayaas to align all of the factors
to bolster their determinatioris.

This ad hoc approach to subjective fairness is part of theblem of the
inconsistent outcomes in fair use cases. Of coitrée not the sole source of the
problem. Courts often look to the statute or tecedent for guidance in trying to
apply the factors in an objective manner. Butgtegute provides little assistance
to judges seeking guidance. There is little aldmaw much information to seek
from the factors and no guidance whatsoever abow to assess the overall
information obtained from the analysis. In fadte tcodification of this judicial
doctrine has, in many ways, constricted the analged alienated courts from this
doctrine of their making.

Turning to precedent, lower courts find a confusargay of information. In
large part, the precedential guidance is largeiyedr by the most recent Supreme
Court fair use decisions. The last three fair useigions by the Supreme Court
each provide guidance to the lower courts, butinguctions from the Court are
far from consisterft. In some respects, these precedents have doneaics tm
mislead lower courts as they have to instruct.

The quest to improve the functionality and predidity of the fair use analysis
is an admirable undertaking given the importancethef doctrine in fulfilling
copyright’s purpose. But the views on how to imgrdhe analysis have been
varied? The search for guiding principles to improve thquiry has led some

6. This may be due to the posture of fair usewett as an affirmative defense, within the
context of a copyright infringement trial. By thime the court considers fair use, all of the csutitne
has been spent substantiating the infringemenicf{éor, of course, if infringement is not estabésh
the court would not need to reach the fair usertefe This problem could be resolved if fair ussw
incorporated into the infringement analysis, big #rgument is not considered in this Article.

7. Professor Beebe has called this process afiatighe factors “stampeding.” Barton Beebe,
An Empirical Study of U.S. Copyright Fair Use Opims, 1978-2005156 U.PA. L. REv. 549, 588-93
(2008). This phenomenon is discussed furithiea text accompanying notes 68-84.

8. SeeCampbell v. Acuff-Rose Music, Inc., 510 U.S. 589%4); Stewart v. Abend, 495 U.S.
207 (1990); Harper & Row, Publishers, Inc. v. Natienters., 471 U.S. 539 (1985).

9. Seege.g, Pierre N. LevalToward a Fair Use Standardl03 HRv. L. ReEv. 1105 (1990)
[hereinafter LevalToward a Fair Use StandajdPierre N. Leval,Campbell v. Acuff-Roseéustice
Souter's Rescue of Fair Us&3 ARDOZO ARTS & ENT. L.J. 19 (1994) [hereinafter Levalustice
Souter's Rescue of Fair UsePierre N. Leval,Fair Use Rescued44 UCLA L. Rev. 1449 (1997)
[hereinafter LevalFair Use Rescudd Dianne Leenheer Zimmermaihe More Things Change the



KASUNIC FINAL 5/20/20081:42:58PM

104 GOLUMBIA JOURNAL OFLAW & THE ARTS [31:4

scholars to conclude that the statute should bendete to reflect particular
normative principle$® If, however, the function of the fair use doctriis to
further the constitutional purpose of copyrighbptomote the progress of science
— imposing guiding principles may fail to addresasonable uses that fall outside
the normative principle identified. How do we amfe greater clarity and certainty
without sacrificing the flexibility that is the dvde’s greatest asset?

Perhaps ascertaining the fair use doctrine’s par®she wrong inquiry. As L.
Ray Patterson wrote: “Most discussions of fair aseopyrighted works provide
answers without ever asking the right questionatTuestion is not “what is fair
use?” but “what is copyright?® There is reason to believe that understandirg fai
use as an integral means of fulfilling copyrightisrpose is the proper approdéh.
Perhaps if the existing factors are thoughtfullamined in this context, we can
achieve greater clarity and consistency in theltesdi the fair use analysis.

B. THE ORIGIN OF PROBLEMS WITH THE SECOND FACTOR

Traditionally, the second fair use factor has dbaoted little to the fair use
analysis. This is not surprising, since the radtthe doctrine appear devoid of this
independent consideration. Although aspects ofcthygyrighted work are often
considered in fair use decisions, these charatitarief the copyright work are
raised only through the narrow lens of other faxtdrThis indicates that while
courts find considerations about the copyrightedkwo be important to the fair
use analysis, their failure to conduct a separajeiry obscures the full meaning of
the facts and allows courts to overlook potentiafhportant distinctions. This
defect is evident in the roots of the fair use gsial

Less They Seem “Transformed”: Some ReflectionsanWse 46 J. ©OPYRIGHT SOoC'Y U.S.A. 251,
(1998); Michael J. Madiso®\ Pattern Oriented Approach to Fair Usé5WM. & MARY L. REv. 1525
(2004);Lloyd L. Weinreb,Fair's Fair: A Comment on the Fair Use Doctrin€03 HRv. L. REv. 1137
(1990); Jon O. Newmamot the End of History37 J. ©@PYRIGHT SOC'Y U.S.A. 12 (1990); Rebecca
Tushnet,Copy This Essay: How Fair Use Doctrine Harms Frgeeth and Copying Serves 1t14
YALE L.J. 535 (2004).

10. Seee.g, Michael J. MadisonRewriting Fair Use and the Future of Copyright Reip23
CARDOZO ARTS & ENT. L.J. 391 (2005); David NimmeA Modest Proposal to Streamline Fair Use
Determinations 24 G:\RDOZO ARTS & ENT. L.J. 11 (2006); William W. Fisher IIReconstructing the
Fair Use Doctring 101 HRv. L. REv. 1661 (1988); Michael W. Carrolixing Fair Use 85 N.C.L.
Rev. 1087 (2007).

11. L. Ray PattersotJnderstanding Fair Use55 L.& CONTEMP. PROBS 249, 249 (1992).

12. Leval,Toward a Fair Use Standardupranote 9, at 1107 (“Fair use should be perceived not
as a disorderly basket of exceptions to the rufesopyright, nor as a departure from the principles
governing that body of law, but rather as a rafiantegral part of copyright, whose observance is
necessary to achieve the objectives of that law.”).

13. At the symposium, Judge Leval queried whetbensiderations of the nature of the
copyrighted work are addressed in other parts efahalysis even if they are not addressed in the
context of the second factor. While the naturéhefwork is certainly often considered elsewherth@n
analysis, removal of these considerations fromstitnd factor itself deprives courts of understagdi
the other ways in which these facts are importaBpecifically, this mode of analysis subordinates
salient facts to the perspective of the factor hricv they are perceived rather than allowing tHasts
to have independent significance. As a result,plezedential value of these facts is largely tost
courts that follow.
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The genesis of the fair use doctrine in the Unifdtes — Justice Story’s
decision inFolsom v. Marsh -involved the copying of letters that had neverrbee
“published® by their author, George Washingtbh. Jared Sparks created a
twelve-volume, seven-thousand-page set of bookghenlife and writings of
George Washington. The first volume of the set wdsography of Washington,
written by Sparks, entitledhe Life of Washington The other eleven volumes
contained George Washington’s writings, includitigtes papers and private and
official letters. Washington’s papers had been tefhis nephew, U.S. Supreme
Court Justice Bushrod Washington. At first, Justiashington refused to give
Sparks the right to publish George Washington’'sepspbecause Justice Bushrod
Washington and Chief Justice Marshall had plarsutadish the papers themselves.
Ultimately, however, Sparks was granted the rightublish the work and, in turn,
Sparks granted the right to publish the biographssaies to Folsom, Wells &
Thurstont®

The defendant, Reverend Charles W. Upham, was @osgp of public
elementary education and created his two-volumgrhjhy of George Washington
that “extracted material from George Washingtoosrijals, speeches and letters,
allowing Washington, as far as possible, to ‘reldteown history . . . from his own
lips,’” with Upham providing the narrative connectithe various extracts.”
Upham had initially declined to create this worlkcéese Sparks was on the Board
of Education and, Upham believed, Sparks shoulerniged to create the abridged
work based on Sparks’ earlier work. But when tleafd informed Upham that
Sparks had declined the offer to write the new hasgham eventually agreed and
used the Board’s publishers, Marsh, Capen & Lyorptiblish two volume&®
After publication of Upham’s works, Folsom sued Bfarfor copyright
infringement.

Justice Story's analysis iRolsom v. Marshwent to great lengths to show that

14. “Publication” is a term of art within copyriglaw that was defined in the 1976 Act as “the
distribution of copies or phonorecords of a workte public by sale or other transfer of ownership,
by rental, lease, or lending. The offering to riistte copies or phonorecords to a group of peréans
purposes of further distribution, public performanor public display, constitutes publication. Abpa
performance or display of a work does not in itselfistitute publication.” 17 U.S.C. § 101 (2000).

15. Folsomv. Marsh, 9 F. Cas. 342 (C.C.D. Ma841)

16. | am indebted to Professor Tony Reese for nufcthis background information. For a
fascinating and more complete account of the stony personalities involved iRolsom v. Marsh
including the financial relationships between tletips,see Anthony ReeseThe Story ofolsom v.
Marsh: Distinguishing Between Infringing and Legitimatedd in INTELLECTUAL PROPERTY STORIES
259, 262-66 (Jane C. Ginsburg and Rochelle Coopeyflss, eds., 2006). The discussion in the articl
makes it clear that the case, now regarded asotiehstone for a doctrine that limits the rights of
copyright owners, actually expanded the rights opycight owners by limiting the previously
established concept of “fair abridgment.” As Pssfer Reese notes, the Court’s departure from the fa
abridgment limitation was accomplished by conclagdthat the abridgment doctrine simply did not
apply because “the defendants’ work cannot propédytreated as an abridgment” with “little
explanation and no citation to authorityld. at 281.

17. Id. at 269.

18. The fact that the plaintiff had no interest derivative markets might have been a
consideration under the fourth factor, as would fixet that elementary schools were unlikely to be
within the intended market for the twelve volumeaeated by Sparks.
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George Washington had not given his letters toptielic, but rather had deemed
them valuable private property which Washingtoeddtequeathed to his nephew,
Bushrod!® Despite the fact that the letters were primafigtual in nature (as
opposed to fictional prose) and were of great maficnterest, Justice Story
believed that the “value” of these works neededbaopreserved for the eventual
owner of the copyright, or otherwise no one wouhdertake the time and expense
to compile and publish such unpublished materiflstice Story reasoned that if
previously unpublished material could be republishienmediately after the
“owner” of the copyright published these unpublidiveorks, the public would lose
the benefit of unpublished works being publishethia first placé® Thus, Justice
Story not only denied the application of the fadeudefense to unpublished works,
but he also denied the application of fair usertpublished, factual works that had
already been published.

Although Justice Story’s decision implicitly coneiéd an aspect of the nature
of the copyright owner’s works — the publicationmgviously unpublished letters
— he did not distinguish between the interestsagfydght authors and copyright
owners, but instead presented a confusing disqussiothe relevant attributes of
the original copyrighted work. He focused on thieperty rights of the original
author and the subsequent owner of the copyrightdimi not consider whether
copyright played a role in the creation of thedesf! He focused on the “great
expense and labor” of Sparks in compiling the fsttaut not on the incentives that
led to the creation of the letters themseRfesHe highlighted the “value” of the
letters by pointing out that Congress purchasedldlters at great expense but
downplayed the fact that this “value” to the goveemt was in the tangible
“copies” of the letters purchased, rather thancthyyright interest in the “works?®
Justice Story afforded a broad scope of protediiothe owner of the copyright
works and limited excused uses to the narrowestiroimstances. The opinion
largely ignored the nature of the salient copyriglirks — the letters — and the
incentives of the author that created them. Binfgito fully examine the contours
and unique characteristics of the particular capyed works at issue and any
incentives that led to the creation of those wotkstice Story failed to consider
what would later become the second fair use factor.

The entire opinion possesses a clear bias that§dwroad property interests for
copyright owners. It appears to afford protectiorihe “sweat of the brow?* the

19. Folsom9F. Cas. at 345.

20. This logic would appear to apply equally tgublished public domain material — if public
domain material could be copied, the incentivehef dwner to publish such works would be reduced.
Yet so far, we have not found the need to provigepublishers of public domain works with a private
property interest to encourage publication. Thigeklly an argument about access rather thanameat
A similar argument was made in regard to publiarfiég inHarper & Row

21. Folsom 9 F. Cas. at 345-346.

22, Id. at 345.

23 Id. at 347.

24. The “sweat of the brow” was a term used fa #ffort and expense of creators. It was
abandoned as a factor used in determining the pgbility of a work inFeist Feist Publ'ns, Inc. v.
Rural Tel. Sve. Co., Inc., 499 U.S. 340 (1991).
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broad control of historically important documentg the owners of those works,
and the extension of the copyright owner’s scop@rotection over what might
have previously been exempt as a “fair abridgmerfte opinion minimizes the
fact that these originally unpublished letters wertglished by the plaintiff in
addition to the factual and historically importanformation contained in the
letters. Not only does Justice Story fail to irtigete what incentives led to the
creation of the Washington’s letters, but in doswhe elevates the value of the
owner’s incentive to compile them and the publighércentive to publish them
above all other considerations. Despite thesenfg) however, this seminal case
served as the basis from which future courts naetyand explored the fair use
analysis. Based on the emphasis in the decisiengffect on the value for the
owner’'s property interest was more important th&talering what markets or
value was important to the act of creation fordhtcal works at issue.

The Supreme Court, judges, and scholars have daiménd the basis for the
four statutory factors, including the second factor Justice Story’s opinion.
Although this allegation is now taken for granted legal writings, a close
examination of the opinion fails to support thigiol. The oft-quoted passage from
Folsomis:

In short, we must often, in deciding questions tgé tsort, look to the nature and
objects of the selections made, the quantity ardevaf the materials used, and the
degree in which the use may prejudice the sal@jrinish the profits, or supersede
the objects, of the original work.

In Campbel] Justice Souter attributed the genesis of thergbdactor to the
phrase “value of the materials used,” yet he predicho exegesis of the
relationship?® On closer inspection of th€olsom opinion itself, it appears that
Justice Souter’s attribution was misplaced. Intert) “value” was used by Justice
Story in relation to the word “quantity.” The “quity and value” was of the
“materials used,” not the nature or value of theyghted work in itself. The
“value” that Justice Story was addressing was iento encompass the
consideration of qualitative, as well as quantigtitakings,i.e., determining
whether the small quantitative taking appropriatesi“heart of the book?” In the
two sentences immediately preceding this passag€olsom Justice Story’'s
guotation of Lord Cottenham reveals his intendedm&y: “One writer might take
all the vital part of another’s book, though it tmidoe but a small proportion of the
book in quantity. It is not only quantity, but ual that is always looked t8%’
Thus, theCampbelldecision not only minimized the value of the setfactor (at
least in the context of parody), but also mischerimed and limited its focufS.

25. Folsom 9 F. Cas. at 348.

26. Campbell v. Acuff-Rose Music, Inc., 510 U.895576 (1994).

27. SeeHarper & Row, Publishers, Inc. v. Nation Ente43.1 U.S. 539, 565 (1985).

28. Folsom 9 F. Cas. at 348uoting Bramwell v. Halcomb, 3 Mylne & C. 737, 738nd
Saunders v. Smith, 3 Mylne & C. 711, 736-737.

29. The Supreme Court's minimization of the vabiehe second factor in relation to parody
cases had the effect of establishing a precedeiits aklative ineffectual nature. While the Court
explicitly limited its comments on the second fadiwthe context of parody determinations, the €our
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The “value” that Justice Souter cited frdrelsomis more appropriately placed
within the statutory context of the third factorhieh in turn affects the analysis of
facts related to the fourth factor.

Later in the opinion, Justice Story repeats: “Munshst, in such cases, depend
upon the nature of the new work, the value andrexiethe copies, and the degree
in which theoriginal authorsmay be injured thereby® Once again, Justice Story
tied “value” to the quantitative concept of “extéritut interestingly, specifically
related the concept of injury to the “original auth” Who was the “original
author” in Folson? It would appear that this should refer to Wagtin rather
than Sparks, but read in context, Justice Story haaye meant that phrase to refer
to Sparks in contrast to Upham. Nevertheless,lahk of discussion about this
“authorship” distinction is important. The origlnauthor of the works used in
Folsomwas George Washingtdh. The plaintiff, Mr. Sparks, was a compilation
author whose own “authorship” was not at issuehin ¢as€? Rather, it was the
copyright interest that Sparks acquired in Washingt authorship that was the
sole focus of Justice Story’s fair use analysisaswhe “original author” injured by
the use of Upham? Is there the slightest chareteWashington would not have
created his letters had he anticipated this uncosgied use? Did the post-
publication licensing market in any way encouragastington to write these
letters? Is the purpose of copyright (distinguisiieem other socially desirable
purposes, such as the sweat of the brow) injureddeanced by Upham’s use?
Even Justice Story wrote:

| have come to this conclusion [of infringementt mithout some regret, that it may
interfere, in some measure, with the very meritgsitabors of the defendants, in their
great undertaking of a series of works adaptedctmd libraries. But a judge is
entitled in this case, as in others, only to knawd & act upon his duty. | hope,
however, that some means may be found, to producaracable settlement of this

flippantly did harm to this factor’s potential. Atminimum, the Court missed an opportunity toifylar
that in some factual situations, this factor magvjte value to the analysis.

30. Folsom9 F. Cas at 349 (emphasis added).

31 Id. at 345. (“The gravamen is, that [Mr. Upham] hagdithe letters of Washington, and
inserted, verbatim, copies thereof from the coltecof Mr. Sparks.”) Although most of the letters
consisted of Washington’s private letters, appratety one-fifth of the letters used by Upham were
official letters and documents. Justice Story maaleffort to differentiate between the treatmdithe
two. Today, not only might the fair use analyssdifferent, but consideration of section 105 atht®
letters would be appropriate, and the “sweat oftttoev” by Sparks would be understood as a laudable
but uncopyrightable concern.

32. This point is not absolutely clear. The masteeport introduced in the case found that 353
pages out of Upham's 866 page book are “correspgndnd identical” to passages in Sparks’ work
(and notes that this is more than one thirddpham’swork. There is no indication in the opinion oéth
percentage this represents in relation to Sparkskw the relevant percentage in the current third
factor. Based on the page numbers cited by thet,cdpham used approximately twenty percent of
Sparks’ book.) Justice Story then states thahe$e¢ 353 pages, 319 consisted of letters of Watsining
that hadn’'t been published. Of those pages, 649agre official letters and documents, and 25 wer
private letters of Washington. That leaves 34 pabat were apparently used by Upham, but were not
characterized by the courtd.
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unhappy controversy?

We must keep in mind that the originator of a doetiis just as susceptible to
inadequate analysis as those that folféwJustice Story may not have considered
all of the relevant facts to achieve the optimdabee in light of the purpose of
copyright. Or, as L. Ray Patterson might say, apshhe simply asked the wrong
questiort® One thing that is clear from the opinion is thia@ decision-maker’'s
view of the purpose or goal of copyright law peradhe analysis of the fair use
determination. It also appears that the ultimaeision entails a conclusion about
which work should be deemed more valuable to spcidthe pronouncement of
relative importance sometimes fails to considet bwdh works can coexist without
unduly affecting the expected markets of each.

Regardless of the view of the outcome, there isnd@ation that Justice Story
considered the statutory equivalent of the presecdnd factor, except to the extent
of the published/unpublished dichotorffy.We must also keep in mind that until
1978, unpublished works were protected by statertater than federal law unless
they had been registered. Nevertheless, Justimgy 8id not fully address the
distinction that Washington’s unpublished letteasl hin fact, been published prior
to the use by Upham. At another point in the denijsJustice Story stated that
“ImJuch must, in such cases, depend on the natiitkeonew work, the value and
extent of the copies, and the degree to which tiggnal authors may be injured
thereby.®’

Interpreted in context, this passage articulatesettof the current four factors
and omits what is now the second fadfbrOne can read considerations of the

33 Id. at 349.

34. Justice Story's goal in the mere act of nantimg factors “was in itself an attack on the
abridgment doctrine.” Pattersosypranote 11, at 256-57. While the abridgment doctsives not
eradicated by Story, Patterson makes the argurhanttte ultimate application of fair use to all igse
(and not just competitors) had the net result tdwahg copyright owners to extend their scope of
protection.

35. Id. at 249.

36. Accord ALAN LATMAN, COPYRIGHT OFFICE, STUDY NoO. 14: FAIR USE OF COPYRIGHTED
WORKS 14 (1958) (“Judge Yankwich found that Story’s aisiehave been the basis of American case
law. He restates the decisive elements as foll¢®)sthe quantity and importance of the portion tgke
(2) their relation to the work of which they ar@art; (3) the result of their use upon the demamdte
copyrighted publication.”).

37. Folsom9 F. Cas. at 349.

38. But see idat 344 (“. . . in other cases, the identity a¢ tvo works in substance, and the
guestion of piracy, often depend upon a nice balaoicthe comparative use made in one of the
materials of the other; the nature, extent andevafithe materials thus used; the objects of eawnh w.

..") Arguably, this passage comes closest taatiieulation of the present four factors. The refee

to the “comparative use made in one of the matedhthe other” and “the objects of each work” appe
to address the first and the fourth factors in negal sense. The “nature, extent and value of the
materials thus used” may encompass the secondhanddfactor, but this is unclear. The “extent and
value” in other parts of the opinion clearly addrédse quantitative and qualitative amount of thentg
Viewing the “nature . . . of the materials thus dfseomes fairly close to our understanding of the
second factor, although it appears to considentiare of the original work only to the extent bét
portion used by defendant. Given Justice Storgalysis, it is difficult to say that the nature tbe
original work was not considered, but Justice Stlidynot repeat this factor in other statementthef
factors in the opinion and appeared to use thehlighed status as a means to reach a desired end.
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second factor into parts of Justice Story’s analgsid into his discussion of the last
factor, but at best, the analysis of the secontbfaeven under the current limited
inquiry of that factor, is incomplete. The opinisat the stage for minimizing the
importance of scrutinizing the work used and obtajrfacts relevant to the second
factor only through the lens of the other threedexc The decision also set the
stage for continuing confusion and misplaced emphasrticularly in regard to
the published/unpublished distinction. Justice @ifor’s opinion in thélarper &
Rowcase only served to further the misunderstandirtipé lower courts by over-
emphasizing the absolute nature of the right et fiublication without explaining
its limits.

C. JUDGE LEVAL 'SEFFORT TO | MPROVE THE SECOND FACTOR ANALYSIS3®

In 1990, Judge Pierre Leval, then a district cudge for the United States
District Court for the Southern District of New Yoipublished a seminal article on
ways in which the fair use analysis could be imprhv The most influential point
in this article was his view of the critical imparice of a transformative use of a
work for a claim of fair use. This point was admptseveral years later by the
Supreme Court in th€ampbelldecision, and has altered the course of fair use
analysis in the courts ever since. The attentiaidl po this particular argument,
however, obscures many other valuable observatiddsessed by Judge Leval in
this landmark article.

Judge Leval thoughtfully considered all of the éastin this article, as well as
the appropriate use of remedies that foreshadowe mecent Supreme Court
decisions’® He spent a great deal of time considering theorscfactor,
particularly as it related to the distinction besdmepublished and unpublished
works. Of the second factor, Judge Leval statatittthas been only superficially
discussed and little understood. Like the third &urth factors, it concerns itself
with protecting the incentives of authorshf.” In relation to congressional
guidance, he stated that the statute “gives nesdti@ll regarding the significance
of “the nature of” the copyrighted work? In addressing the unpublished nature of
works, Judge Leval recognized the need for a limitprinciple*® He observed
that the unpublished nature of a work has differeetinings in different contexts.

39. It must be said as a preface to my critiqubisfview that Judge Leval's broader analysis of
the fair use doctrine was extraordinarily influahtind for good cause. Judge Leval's many wonterfu
and insightful observations in his articlgward a Fair Use Standardvere perhaps some of the most
profound thoughts on the fair use analysis to dabespite his influence on this author and, more
importantly, the Supreme Court, it appears thatchi® has caused almost as much distortion of the
analysis as the original problem. The degree ticlvttransformative” use has become a necessity in
fair use claim has created almosper serule or something akin to the commercial/nonconuiaér
presumption irSonyor the unpublished presumptionHtarper & Row Despite being the main source
of what could be considered the latest fair usélpro, Judge Leval has been a profound contriboator t
our current understanding of fair use.

40. Seee.g, eBay Inc. v. MercExchange, L.L.C., 547 U.S. 33806).

41. Leval,Toward a Fair Use Standardupranote 9, at 1116.

42, Id. at 1106.

43. Id. at 1116-19.
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He realized that some unpublished works, such astpr documents, memaos,
letters, shopping lists, emails and extortion notesre not created with the
intention of publication. Those works that wereated without such an intention
of publication, Judge Leval wrote, “are, at bestcidental beneficiaries” of
copyright** He wisely argued for a more subtle and nuancegutoagh to the
unpublished nature of a work that took into accoadtitional considerations
beyond the mere status as unpublished.

Judge Leval found a key to opening the door to animgful second factor
analysis. He recognized the need to distinguidtvéeen the authors of works for
whom copyright provided an incentive to create d@hdse authors who were
incidental beneficiaries of copyright. In a limiteontext, he saw that not all uses
affect the purpose of copyright, and that distioesi should be made based on
characteristics of the particular work. He migktoahave realized that not all
markets encourage works to be created, but thate sorarkets are incidental
beneficiaries of copyright. This could have crdathstinctions between those
markets for a particular work that served to enagaran author to create a work
from unexpected windfalls to the author and marktat solely benefited
subsequent owners of the copyrighted work. Buesrs of appreciating the value
of what he had discovered, he limited his distmctio unpublished works and
went on searching for the meaning of the seconwifatsewhere.

Unfortunately, Judge Leval, like Justice Souteeraftim, took Justice Story's
phrase fromFolsomout of context® He stated that the “value of the materials
used” was a better formulation of the second fatitan the formulation in the
statutory text, since it “suggests that some ptetematter is more ‘valued’ under
copyright law than others’® He went on to state that the “[ijnquiry into the
‘nature’ or ‘value’ of the copyrighted work thereéodetermines whether the work
is the type of material that copyright was desigtedtimulate, and whether the
secondary use proposed would interfere signifigantith the original author’s
entitlement$*’ This sentence is susceptible to varying integti@ts, but Judge
Leval appears to be emphasizing the valuation &f $bcial benefit of the
copyrighted work. After the assessment of theadoiportance of the work, it
would then seem to be necessary to determine whttheuse is interfering with
the author's market expectatiotfs The market expectations could be very relevant

44. 1d.at1117.

45. Justice Story used the term “value” as a tptale assessment of the portion used, rather than
an inquiry into the value of the copyrighted workitiself. See supraext accompanying notes 26-28.
This miscommunication is ironic, since it was Judigeal who likened the development of the fair use
doctrine in the courts to a legal version of thdddh game of telephone, in which “each whispered
repetition of the message caused it to be furttengied.” LevalfFair Use Rescuedsupranote 9, at
1450.

46. Leval,Toward a Fair Use Standardupranote 9, at 1106.

47. 1d. at 1119 (emphasis added).

48. Id. (“Inquiry into the ‘nature’ or ‘value’ of the cepighted work therefore determines
whether the work is the type of material that caghyr was designed to stimulate . . . .") While ded
Leval's interpretation may lead to exactly the kiofdjudging of aesthetic merit that Justice Holmes
warned against irBleistein it appears that Judge Leval is attempting to enakmore objective
distinction between extortion notes and shoppists Ion the one hand and any “authorship” in the
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to the second factor analysis, whereas merely sisgethe “value” of the work in
order to determine whether it is of the “type oftem@l that copyright was
designed to stimulate” is a turn down the wronghpathe question is not whether
the material is of the “type” that copyright sougbtstimulate, but rather whether
copyright might have reasonably encouraged or pgeaian incentive for an author
to create the work. This is accomplished by exptpall of the characteristics of
the work itself €.g, scope, category, etc.). Once we understanavtik and the
reasonable and customary expectations of authothdib type of material, we can
better understand how various uses might affecirtbentive to create such works.
While it may be true that copyright was not intethde encourage some incidental
beneficiaries such as extortion notes, we reachdhiclusion more objectively by
examining the incentives for the creation of tharkby its author. Shopping lists
have “value” to their authors; but quite clearlppgright does not serve as the
impetus for their creation, and they would contirtoebe created without the
existence of copyright.

The fourth factor looks at the effect of the usetba potential value that an
author might rightfully claim as a reasonably aipted expectation interest. But
the fourth factor typically provides virtually nonformation about what
entittements stimulated the author’'s creativity what the author reasonably
anticipated prior to or during the creation of arkvoThe purpose of copyright is to
promote the progress of science and to encourageréativity of “authors.” Part
of the problem with the conflation of the secondl &ourth factors is that it
conflates the interests of the author and the eardopyright ownef? Those
interests are often claimed to be one and the sanmejn reality, there is no
necessary correlation. Thus, to the extent thatu®” is an issue in the second
factor, it must be gauged by what value was reddgramticipated by thauthor—
what value encouraged the act of creation of thicodar category or class of
copyrighted work as distinguished from the valugilaitable to other interests
unrelated to the act of creatiéh. Different types of works may involve different
expectations? Customs, norms, and traditional forms of exptita drive the
creative process. It is quite probable that wiltglfplay a part in many author’s
dreams, and we should not dismiss the incentiviestingh a jackpot introduces into

copyright sense on the other. While a ransom cotéd reach the level of sufficient original autbioip

to merit copyright protection, as Judge Leval nosesh works are obviously not works that the law i
trying to encourage. Despite the usefulness ofltsinction, it would appear that “value” is theomg
word for the distinction. Examining a work’s “nagti could elicit the same information.

49.  While James Madison, in the Federalist Pap@w®ed the interests of authors and the public
as congruent, the interests of the author and ubsesjuent owner of a copyright are not always the
same. While copyright seeks to encourage not ordgtivity, but also public distribution and access
owners sometimes seek profit over the widest dissgtion of a work. In at least some cases,
dissemination of the content is more important uthars than economic reware.,g, scholarly and
scientific works.

50. The creation of markets that were not expecteght have an effect on encouraging
subsequent works to be created, and thereforeedggant to the inquiry. But there is benefit in
distinguishing between those that were likely toeha past or present effect and those that pravide
future incentive.

51. This point is illustrated furthérfra Parts Il and IV.
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our copyright system. Nevertheless, unanticipatedifalls and ancillary benefits
falling outside the core expectations, which sesgean incentives to encourage
creativity, are ancillary to the primary goals afpgright. At a minimum, such
expectations of ancillary benefits must be balaneétl the “value” of the new
authorship created by the defendant. The detetiomaf what value was relevant
to the author of a particular type of work is cehto the fair use analysis in order
to establish what constitutes “traditional, reas@aor likely to be developed
markets.?? What interests did thauthor reasonably expect®? The expectations

of non-author copyrighbwnersare relevant only to the extent that they coalesce
with the expectations of the authdr.

There is also a danger in Judge Leval's statenfattthe “[ijnquiry into the
‘nature’ or ‘value’ of the copyrighted work thereéodetermines whether the work
is the type of material that copyright was desigtedtimulate . . . ® Care must
be taken in the valuation of copyrighted works. p@@ht was not designed to
determine the “type” of work to be created. Undioesibly, there are works which
society cares about more than others, but copyrfgiotection does not so
discriminate. What is important is not whether tfyge of work created is valued,
but what motivations lie behind the act of creatioWhile it is tempting to
distinguish between the value of emails and gresels, Justice Holmes long ago
revealed the danger in such valuations of artistarit in relation to extending
copyright protection® Nevertheless, there may be some reason to corside
social value of the copyrighted work when the goesis not copyrightability, but
rather an inquiry into whether a particular useafork is a fair use, and objective
criteria are used to establish relative social &alu

What is important under the second factor is ndy tdme motivation behind the
creation of “works” in general, but specificallyetimotivation behind the creation
of particular types of works, the reasonable argtauary expectations for such a
specific work, and the scope of protection for plagticular type of subject matter.
Fictional or creative works are not inherently meoeially desirable than factual
works, and in fact the contrary may be true. Bt $cope of protection varies and
the expectations of the authors are different,tdeast the structure of copyright
law demands different expectations in relation te tscope of protection.
Similarly, unpublished works might be entitled teightened protection if the user
interferes with the author’s expectation of puliima; yet if there was no intent to
publish or the use did not significantly affect tlverk’'s market, the unpublished
nature of the work might not adversely affect thetimation to create or the

52. Am. Geophysical Union v. Texaco Inc., 60 Fa3@, 930 (2d Cir. 1994) (holding that not all
potential markets are relevant to the fourth faatmalysis).

53. “At times, custom or public policy defines wh&reasonable.” ATMAN, supranote 36, at
14.

54. To the extent that value in a work createdibyowner may be susceptible to a reversionary
interest of the author through termination, itécassary to consider these interests.

55. Leval,Toward a Fair Use Standardupranote 9, at 1119.

56. Bleistein v. Donaldson Lithographing Co., 188S. 239, 251 (1903) (“It would be a
dangerous undertaking for persons trained onhhéolaw to constitute themselves final judges of the
worth of pictorial illustrations, outside of thernawest and most obvious limits”).
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monetary expectations of the autfér.

The need to examine the expectations of the authdhe copyrighted work
becomes more obvious when the use is claimed &xtaéf derivative or licensing
market of a work. In cases where a use is made particular copyrighted work
itself, the prominence of the first and fourth tastmay be apparent. Judge Leval
stated:

The [Campbell opinion teaches us further that every fair usetdiais to be
understood as a subset of that overall goal. Bneyot separate factors. Each is part
of a multifaceted assessment of the question: Whleoelld the author’'s exclusivity
stop in order to best serve these familiar overtajiéctives of the copyright law?

The opinion stresses this dynamic interrelationsh@f cardinal importance is the
close interdependence of the first and the fowathadrs. The fourth factor looks at the
harm which the secondary work may do to the copyrigarket of the original by
offering itself as a substitute (for either thegaral or its derivatives). The first factor
looks primarily at whether the use made of theipalyseeks to transform the taken
material into a new purpose of message, distirmnfpurposes of the original. It
follows logically that the more the appropriator using the material for new
transformed purposes, the less likely it is thatrapriative use will be a substitute for
the original, and therefore the less impact iikely to have on the protected market
opportunities of the originéﬁ

Although the interrelationship between the firstldourth factors can illuminate
when a use supersedes or substitutes for the akigiork itself, these factors alone
are far less enlightening to the examination ofwégive and licensing marke?8.
A licensing market may be much broader than theketdior the original work.
Any use of a work may be licensed. Yet, we havwenlteld that only “traditional,
reasonable, or likely to be developed markets’tarbe considered. How do we

57. Judge Leval emphasized this distinction argboked that there may be other non-copyright
legal interests at stake in some of the potentiaharios, such as privacy interests, but thesenaire
relevant to the question of the fair use of copyeg works. SeelLeval, Toward a Fair Use Standard
supranote 9, at 1126-30. Fairness is sometimes vidaedroadly to include interests that are beyond
the contours of copyright's domain. There are othadies of law and causes of action to deal with
these interests.

58. LevalJustice Souter's Rescue of Fair Usepranote 9, at 22.

59. Despite Judge Leval's argument for nuancedntalg, he arguably over-emphasized the
importance of the first factor. In doing so, Hisuightful analysis has fallen victim to the veryngaevil
that he seemed to be trying to draw the courts dreay — the determinative nature of any one factor.
At present, fair use has become largely dependettite ability to characterize a use as transformati
For an excellent discussion of this problesee generallyZimmerman,supra note 9; Matthew D.
Bunker,Eroding Fair Use: The “Transformative” Use Doctrinfter Campbell, 7 ©vm. L. & PoL'y 1
(2002); Jeremy Kudon, Not&orm Over Function: Expanding the TransformativeeUgest for Fair
Use 80 B.U. L. Rev. 579 (2000). Some scholars have taken the podgtiat a transformative use must
transform the work itself and that changing theternof the use is not transformativEee e.g, Jane
C. GinsburgCopyright Use and Excuse on the Interrst @LuM.-VLA J.L. & ARTS 1, 17 (2000);
Justin HughesMarket Regulation and Innovation: Size Matters (&hould) in Copyright Law74
FORDHAM L. ReV. 575, 619 (2006); Paul GoldsteiBppyright's Common<9 @LuM. J.L.& ARTS 1
(2005). Other scholars have argued that the alioaf non-transformative uses can be important for
First Amendment considerationSee e.g, Tushnetsupranote 9.
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determine what is a traditional or reasonable ntgtkeWnhere is the line between
derivative works and transformative works? Is ¢h@mormative principle that can
assist in establishing this line? The answer apptabe to look to the second
factor in order to understand the traditional megkeherenin the particular type
of copyrighted work at issueAt the same time, the second factor may assist i
examining whether the market was relevant to thal gd copyright — did it
encourage the author to create, or was there aectatipn by the author that the
market would be exploited?

Judge Leval considered the importance of the algtlmmeentives within the fair
use analysis. He recognized the essential utflitaconcept underlying the
American copyright system and that not every takisgobnoxious. Yet he
accepted the Supreme Court’s view that the fowtiof was the appropriate place
to recognize this inquiry into incentives, even ubb he thought the Court
overstated the fourth factor's importance. Judgeal saw that the requirement of
justification for the use under the first factor svan important limit on the
importance of the fourth factor's market inquirgWhat his analysis overlooked,
however, is that the markets for copyrighted waesnot monolithic. The authors
of different types of works have different incemtsv Different types of works are
marketed in different ways. Instead of analyzingrkets solely under the fourth
factor, if the second factor were utilized to diseo the full panoply of
characteristics about the particular work beingdusecluding markets, this
information could provide critical distinctions ftre analysis of the markets under
the fourth factor. Such a searching second faatysis might also reveal that a
non-transformative use is also capable of promatiregpurpose of copyright if it
does not affect a market that provides an inceritivbe author of a particular type
of work. Such a non-interfering use does not ssgu# the author’'s reasonable
expectations and simply encourages more works tordeged for the public. The
second factor provides the optimal forum for wopleaific examination in order to
explore general characteristics outside the inffesnof the other factors’ unique
perspective$?

Only by accepting the value of all of the factordl whe promise of the
multifaceted approach espoused by Judge Leval Jastice Souter iiCampbel)
become a reality. No factor is superior, nor iy arerrelationship of the factors
dominant. All of the factors are perspectiveshs tvhole picture, and the whole
picture can only be understood by mining all of thidrmation that is available

60. Am. Geophysical Union v. Texaco Inc., 60 Fodd, 930 (1994) (“However, not every effect
on potential licensing revenues enters the analysder the fourth factor. Specifically, courts dav
recognized limits on the concept of ‘potential fisgng revenues’ by considering only traditional,
reasonable, or likely to be developed markets wdemining and assessing a secondary user's ‘effect
upon the potential market for or value of the cagyed work™). Seealso Campbell v. Acuff-Rose
Music, Inc., 510 U.S. 569, 592 (1994) (“The marficetpotential derivative uses includes only thdsa t
creatorsof original works would in general develop or lise others to develop”) (emphasis added).

61. The utilization of the second factor for deypihg distinctions between types of works may
also benefit the work being done on “best practides fair use in various areas, most notably,
documentary filmmakers. The identification of @mms and practices for different types of works
would provide useful information for the marketattparticular types of works depend on.



KASUNIC FINAL 5/20/20081:42:58PM

116 GOLUMBIA JOURNAL OFLAW & THE ARTS [31:4

from the unigue perspective of each factor. Tlutofs are guides to intensive fact
gathering. None of the factors weigh in favor gaiast fair use. Rather, their
cumulative information provides the basis for thalgsis as a whole. The fair use
analysis is not a tally sheet, but an examinatioth® interrelationships of the facts
and the factors, while keeping in mind the primpuypose of copyright. A robust
second factor is essential to the integrity ofgheture as a whole.

D. THE SECOND FAIR USEFACTOR IN COURT DECISIONS

To a great extent, courts limit their inquiries endhe second factor to the
creative/factual dichotomy. They inquire whethee topyrighted work is mostly
creative and thus within the core of copyright potion or, in a binary fashion, ask
whether the work is primarily factual in naturearBly is this discussion more than
a short paragraph; often, it is limited to a bsehtence of twé? As might be
expected from such a limited inquiry, the valudhef assessment is often minimal,
and courts tend to state that the factor weighavnor of one party or the other. In
many cases, since many works fall somewhere in dmiwthese two extremes,
courts find the value of the factor inconclusive.

Following the decision itdarper & Row, Publishers Inc. v. Nation Enterprises
courts began to conscientiously inquire about thieliphed or unpublished nature
of the work®® Depending on the work’s published/unpublishedustacourts also
placed this intra-factor consideration in favorasfe party or the other. Whereas
the published nature of a work typically carrieildi weight, the fact that a work
was unpublished tended to heavily weight this faagminst fair usé

62. There are exceptions to this general rulettierge exceptions tend to be cases in which either
the creative/factual dichotomy (which often blunstoi the idea/expression dichotomy) or the
published/unpublished dichotomy is involve8ee e.g, Sega Enters., Ltd. v. Accolade, Inc., 977 F.2d
1510, 1524 (9th Cir. 1992) (providing an in-depibcdssion of “computer programs” in the context of
the second factor); Harper & Row, Publishers, Ind\ation Enters., 471 U.S. 539 (1985) (providimg a
in-depth discussion of the protection for unpuldidtworks in the second factor analysis). For gumi
emphasis on the second facteeeSony Computer Entm't, Inc. v. Connectix Corp., 203d 596, 603
(9th Cir. 2000) (beginning the fair use analysithwa detailed consideration of the nature of the
computer program at issue).

63. InHarper & Row the Supreme Court considered whethiee Natioris use of excerpts from
the unpublished autobiography of President Geraidl Rvas a fair use. The magazine obtained a
“purloined” copy of the unpublished manuscript gnblished excerpts of the manuscript surrounding
President Ford’s pardon of President Nixdrhe Natiors publication of this material resulted Thime
magazine canceling a contract it had with HarpeR&w for pre-publication serialization rights to
publish excerpts. In assessing the fair use cléim,Court found that while the use constituted sr1ew
reporting, The Natiors use was commercial, and noted that several tithas the copy of the
unpublished manuscript was “purloined.” Continuinthe presumptive effect of the
commercial/noncommercial dichotomy establishe@&amy the Court found that a commercial use “is
presumptively an unfair exploitation of the mongpdglrivilege that belongs to the owner of the
copyright.” Harper & Row 471 U.S. at 562 (citing Sony Corp. of Americdniversal City Studios,
Inc., 464 U.S. 417, 451 (1984)). The Court furtldemtified the unpublished nature of the work as “
critical element of its “nature.d. at 564. The Court went on to say that the rigHirst publication
provides an author with “not only the choice of wies to publish at all, but also the choices of mhe
where, and in what form first to publish a workd.

64. This finding was often determinative of theirenfair use analysis until Congress amended
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In order to attempt to better understand how fddewarts use the factors in
deciding fair use cases, a few scholars have ateshp discover whether the
factors drive the outcome of the fair use analgsid, if they do, which factors are
most important.

Professor David Nimmer sought to find informatiooni a “nonscientific”
statistical analysis of sixty reported fair useisiens between 1994 and 20%3.
He attempted “to determine if a mechanistic viewtred four factors reveals the
secret of how fair use cases get resol&d.Using his findings for my own
purposes, of those sixty decisions, he found thatsiecond factor corresponds to
the conclusion of fair use 42% of the time, thedstwpercentage of any of the four
factors. Nimmer concludes:

Beyond elevating the first and third factors slightvhile denigrating the second, the
numbers hardly tell a compelling story. The lagtfe [the cumulative percentage] is
the most revealing. Basically, had Congress latgdl a dartboard rather than the
particular fair use factors embodied in the Copyridct, it appears that the upshot
would be the sam¥.

In other words, the notion that courts rely on fber factors to resolve fair use
questions is nothing but a fairy tale.

Professor Barton Beebe has undertaken an extremmelgough statistical
analysis of all of the fair use decisions that madestantial use of section 107’s
four-factor analysis from January 1, 1978 (the d@ife date of the 1976 Act)
through 20052 The analysis included 306 reported federal copiions®® He
sought to show which factors drive the outcomehef fair use analysis, how the
factors interact, how courts inflect certain indival factors, and the extent to
which courts “stampede” the factors to conform e butcome of the fair use
analysis’® Interestingly, in almost 18 % of the reportednipis, courts did not
even mention the second factér. Surely, 25% of the required fair use inquiry
deserves at least lip service.

Beebe notes that two considerations had emerged fiee second factor
analysis: whether the plaintiff's work was creatorefactual, and whether the work

section 107 to clarify the effect of a works unpsiieéd status.SeeFair Use of Unpublished Works,
Pub. L. No. 102-492 (1992) (amending section 10fc¢ude the final sentence: “The fact that a wisrk
unpublished shall not itself bar a finding of fase if such finding is made upon considerationliche
above factors.”) See also Fair Use and Unpublished Works: Joieatihg on S. 2370 & H.R. 4263
Before the Subcomm. on Patents, Copyrights andefnacks of the S. Comm. on the Judiciary and the
Subcomm. on Courts, Intellectual Property, and Aldeninistration of Justice of the H. Comm. on the
Judiciary, 101st Cong. 102 (1990) (statement of Judge Lievalpport of an amendment of the statute).

65. Nimmersupranote 3, at 279.

66. Id.

67. Id. at 280.

68. Beebesupranote 7. | am indebted to Professor Beebe fokihid assistance and support.

69. Id. at 554.

70. 1d. at 550.

71. Id. at 610. An additional 6.5% of cases mentionetbfatwo, only to dismiss it as irrelevant.
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was published or unpublishé8l. Of the 306 opinions considered, 126 (41.1%)
explicitly found the plaintiff's work to be creasy in these cases, the plaintiff
successfully overcame the fair use defense neéfly 6f the tim&® Meanwhile,
50 opinions (16.3%) explicitly found the plaintgfwork to be factual in nature; of
these, the plaintiff prevailed 46% of the tiffe.On the one hand, these figures
suggest that the creative/factual inquiry of theosel factor has played a significant
role in the ultimate fair use outcome — specifigalh finding that the work is
creative correlates with a finding of no fair USeYet at the same time, as Beebe
notes, opinions that explicitly made a finding be treative or factual nature of the
work also engaged in a “good deal of stampeding/herein all four factors either
favored or disfavored fair ugé. Thus, it raises the question of whether the facto
two inquiry plays a determinative role or, insteatkrely serves to confirm the
court’s fair use determination based on the othetofs.

The published/unpublished dichotomy reveals a sinphttern: if the plaintiff's
work was published, it had a significant effecttba fair use finding, but no effect
is discernible if the work was unpublished. 42nbpis explicitly found the
plaintiff's work to be published, and courts foufar use in 69.1% of those
cases.” 37 opinions explicitly found the plaintiff's workas unpublished; 29 of
these opinions asserted that this fact disfavorddirause finding® However,
courts still found fair use in 18 (48.6%) of thesses?

Despite these trends, Professor Beebe ultimatehglades that the first and
fourth factors, often working together, tend to #ispositive of the fair use
analysi€® Whereas the outcomes of factors one and fourcimed with the
ultimate fair use outcome in over 80% of the opmsiothe outcome of factor two
coincided with the overall test outcome only 50.82he time®!

Both of these analyses reveal that key intra-faictquiries fail to provide clear
predictability of the outcome a fair use considerat For instance, although the
statistics related to the published nature of akwamuld be viewed as driving a
finding of fair use, this causal connection holittkel weight when examined in the
inverse. Almost half of the cases in which thertdaund that the copyrighted
work was unpublished resulted in an ultimate figdiof fair us€’> When such
intra-factor inquiries are related to the overall fuse analysis and the inter-factor
relationships in that analysis, the weight of ang aonsideration is even less clear.

72. Id. at610.
73 Id. at611.
74. |d.

75. 1d. (“Though courts and commentators have belitthesl gignificance of the creative/factual
work inquiry along with the rest of factor two, tdata suggest that in the opinions studied, there i
fact a significant inverse relation between theativity of the plaintiff's work and the likelihoodf its

fair use.”).
76. Id.
77. Id. at614.
78 Id.
79. Id.
80. Id. at 584.
8L Id.

82 Id.at614.
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These analyses also generally reveal that the defamtor has played a less
significant role in fair use analysis than has finst or the fourth factor. This
finding is not surprising and is unlikely to chang#/hat these statistical analyses
fail to reveal is: what other facts or considenasichave been, or should be,
considered® The mechanical application of the factors andaifiactor inquiries
are highlighted by this research. But we also keé ¢ourts don't necessarily find
the fair use inquiry is an exercise that is subjeqtrecedent? Fair use requires a
case-by-case approach, and although the preserigtivce of higher court
precedent has an effect on the lower courts, utéimdower courts decide cases on
the unigue facts at hand.

What is less susceptible to statistical analysip&haps, the most important
aspect of fair use — the depth of the intra-fastquiry and the subsequent inter-
factor analysis of the unique information obtairfemm the factors. The lack of
predictability from the individual factors reveatbat the individual factors
examined in a vacuum do not adequately represenfain use analysis. Yes,
certain factors tend to dominate, but in differergtys and for different reasons.
The fair use analysis, when well-analyzed, is @flater-factor assessment based
on the unique facts of each case. Each of therfaetre a part of the whole inquiry
and there is no good reason to grant prescriptireefto any one factor.

It appears that fair use is a fundamentally diffiergort of factor analysis than,
for instance, trademark lawRoloroid factors for a likelihood of confusidii. In a
likelihood of confusion analysis, the result of xption of the relevant factors
tends to be binary, objectively supporting one sidethe other. The ultimate
guestion to be resolved is whether one party'setreatk identifies the source of
products or services to the public and whetheptiigic is likely to be confused by
the mark®® While courts often treat the fair use factorstia same binary manner,
in contrast, the fair use factors are less suddeptd such a tally-sheet approach.
A thorough investigation of the factors will yiell bountiful amount of factual
information, some of which is relevant, some of evhinay not be in the immediate
context; but none of which has real value untileassled and weighed in the
aggregate. The fair use factors themselves arghtless; it is the facts obtained
from the factors that are weighed and balancedhéir ttotality. Meaningless
information viewed inside the vacuum of one fastay be enormously important

83. Professor Beebe's thoughtful approach hasehexy created an excellent opportunity for
more detailed statistical investigation into sunfiries to begin.

84. Indeed, Beebe’s analysis shows that a finttiag the work was published favors fair use,
even though the Supreme Court,Harper & Row sought to establish the inverse principle—that a
finding of unpublished status disfavors fair uSee idat 614-15.

85. SedPolaroid Corp. v. Polarad Elecs. Corp., 287 F.22i @@ Cir. 1961).

86. The judicial use of injunctive relief in tradark law as an effective remedy also presents a
significant difference in the purposes of the fastoWithin the realm of trademark law, courts have
been more creative with injunctions as a meanslviegodisputes. In part, this may be due to the
geographical nature of trademark law. But thegased reliance on injunctive relief may also betdue
trademark’s focus on consumers rather than thenpindjudication of competing users of marks.
Copyright law could benefit from an analogous siifthe focus to the public benefit as a guidirgnt]
as well as enhanced judicial use of creative apdagpiate injunctive relief.
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to the understanding of another factor. The pwrpokthe factors is to foster
investigation into all of the relevant informatio\s the Supreme Court stated in
Campbel] “[n]Jor may the four statutory factors be treabedsolation, one from the

other. All are to be explored, and the results Wwetjtogether, in light of the

purposes of copyright”

We have seen many cases in which the informatitairdd from the first factor
has an effect on the analysis of the fourth. Imyneases, the facts obtained from
the first factor will affect information in the tid factor relating to the amount
appropriately used for a particular purpose. Tdwoad factor, too, has the capacity
to affect the understanding of other factors, patérly the fourth. Specifically, the
second factor can provide information about themady customary, and expected
markets for a particular type of work, such that ve@m better understand whether
any alleged harm to the market or value of a werkelevant to the purpose of
copyright. It can offer information about whetlibe author expected reward from
a particular market and thus obtained an incerftiom that market, and to what
degree. The doctrine of fair use not only recascthe copyright law with the First
Amendment, but it also reconciles the exclusive ycght rights with the
Copyright Clause by limiting the exclusive righthiem the reasonable interest of
new authors outweighs the property interest of pagtors.

Professor Beebe’s view that the descriptive andquijgtive effect of the leading
cases is fundamentally flawed is an important pant is, on some level,
consistent with David Nimmer’'s view that judicialiance on the factors is an
illusion. What is implicit in both of these assessits is that facts drive the fair use
analysis, not specific precedents. The fluid reatof the interplay between the
factors in the fair use analysis that shifts thecome as a consequence of nuanced
differences in the facts reveals that fractiousrneske courts is not necessarily a
negative result. Despite an overly-mechanisticliegpon of the factors in many
cases, some courts undertake a thoughtful apmicatif the doctrine itself.
However, it is important for courts to understahdttthis is not a binary choice.
Courts need not choose between a mechanical apipficz the factors on the one
hand and a general application of the doctrine lem ather. The factors are
inherently flexible and are compatible with nuandedestigation and subtle
distinctions. The value of the second factor i$ imoits isolated effect on the
outcome, but on the information that it may revehht will inform the
interpretation of the information from the otherctfrs. Additional inquiries,
beyond the published/unpublished and the creatiokiél dichotomies, may
provide useful distinctions.

[I. PROVIDING CONTEXT FOR FAIR USE AS A MEANS OF
FULFILLING COPYRIGHT'S PURPOSE

The Supreme Court has repeatedly articulated tineapy purpose of copyright:

e “The primary objective of copyright is not to rewathe labor ofauthors

87. Campbell v. Acuff-Rose Music, Inc., 510 U.895578 (1994).
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but ‘to promote the Progress of Science and ugets!™

e “The limited scope of the copyright holder's statyt monopoly, like the
limited copyright duration required by the Condtia, reflects a balance of
competing claims upon the public interest: Creatiwerk is to be
encouraged and rewarded, but private motivationt miisnately serve the
cause of promoting broad public availability ofeliture, music, and the
other arts. The immediate effect of our copyritgw is to secure dair
return for an ‘author’s’ creative labor But the ultimate aim is, by this
incentive, to stimulate artistic creativity for tlyeneral public good. The
sole interest of the United States and the prin@ject in conferring the
monopoly,’ this Court has said, ‘lie in the genebmnefits derived by the
public from thelabors of authors.’ When technological change has
rendered its literal terms ambiguottse Copyright Act must be construed in
light of this basic purpos&®

* "By establishing a marketable right to the userd’s expression, copyright
supplies the economic incentive to create and dissee ideas?

e “The sole interest of the United States and thenary object in conferring
the monopoly lie[s] in the general benefits derivsdthe public from the
labors ofauthors A copyright, like a patent, is ‘at once the e@lént
given by the public for benefits bestowed by theige and meditations and
skill of individuals and the incentive to furtheff@ts for the same
important objects.®*

*  “Lord Mansfield's statement of the problem almo80%ears ago in Sayre
v. Moore, quoted in a footnote to Cary v. Longman bears repeating:
‘[W]e must take care to guard against two extresmpsally prejudicial; the
one, that men of ability, who have employed theietfor the service of the
community, may not be deprived of their just mersd the reward of their
ingenuity and labour; the other, that the world mmt be deprived of
improvements, nor the progress of the arts be detar®?

All of these statements reveal that the limitedperty right bestowed by the
public to authors must be balanced with the genetalrests of the public in
fostering the creativity of new authdts. Copyright's purpose is to encourage

88. Feist Pubin’s, Inc. v. Rural Tel. Serv. C@94J.S. 340, 349 (1991) (emphasis added).

89. Twentieth Century Music Corp. v. Aiken, 422SU.151, 156 (1975) (emphases added)
(internal citations omitted).

90. Harper & Row, Publishers, Inc. v. Nation Este471 U.S. 539, 558 (1985).

91. Fox Film Corp. v. Doyal, 286 U.S. 123, 127-12932) (citing Kendall v. Winsor, 21 How.
322, 327, 328 (1858)).

92. Twentieth Century Musid22 U.S. at 156 n.6 (internal citations omitted).

93. For a fascinating discussion of the rhetofiaathorship and how that rhetoric has been
selectively used by other interests as a rhetoviehicle for expanding contrateePeter Jasziloward
a Theory of Copyright: The Metamorphoses of “Augiip”, 1991 DUKE L.J. 455, 472 (1991) (“A
stress on the interests pédst“authors” could generate arguments for broad dgpymprotection, while
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authors to create. Fair use furthers this goahllpwing new authors to create by
building upon the expression of existing authorsiimanner that will not impede

the encouragement of authors to create. Only tsffee the market that will hinder

the monetary incentives that serve to encouragaticeeefforts and dissemination

of works are germane to the fair use inquiry. Cuaght does not seek to maximize
an author’s reward or a copyright owner’s retuts;purpose is only to ensure that
authors create and disseminate their works.

Justice Souter stated that “[f[rom the infancy aofpgright protection, some
opportunity for fair use of copyright materials Haeen thought necessary to fulfill
copyright’s very purpose, ‘[tjo promote the Progred Science and the useful
Arts.”% He went on to say that the “fair use doctrinestipermits [and requires]
courts to avoid rigid application of the copyrigétiatute when, on occasion, it
would stifle the very creativity which that lawdssigned to foster.®

So, as L. Ray Patterson stated, the question iswiwt is fair use?” but “what
is copyright?” The goals of fair use and copyrigihé congruent. Fair use is a
means of fulfilling copyright’s purpose. To paragbe the Supreme Court, when
its literal terms are ambiguous, the Copyright Aulist be construed in light of
copyright’s basic purpose. And again, as the Cstates inrCampbel] “[n]Jor may
the four statutory factors be treated in isolatione from another. All are to be
explored, and the results weighed together, irt lighthe purposes of copyright®”
Where can the purpose of copyright be read intofdireuse analysis? While it
should be read into the analysis in the weighind balancing of the totality of
accumulated evidence, part of the answer liesérsttond factor.

IIl. POTENTIAL AVENUES OF INQUIRY UNDER THE SECOND
FACTOR

Before investigating the possible inquiries thatildoincrease the value of the
second fair use factor, it is useful to consider tlature of the second factor itself.
Congress instructs courts to examine “the naturthefcopyrighted work.” The
word “nature” has many meanings, and a “copyrightaatk” may take many
different forms.

an emphasis on the interestsfture ‘authors’ could generate equally compelling argotedor strict
limitations on the scope of copyright protection”).

Here, | argue that the rhetoric of authorship, WHe&ads to increased scope and duration in order to
encourage creativity, applies equally to the fae limitation onpastauthors’ exclusive rights when
those rights impinge on the creativity fofure authors. The only limiting principle within fairse is
rooted in whether the new author’s use would affeetreward to the past “author” in a manner that
would affect the incentive to create. In many sase copyright owner’s market harm might be
irrelevant to the analysis, particularly if the awis harm was not directly related to the original
author’s incentive to create.

94. Campbell v. Acuff-Rose Music, Inc., 510 U.895575 (1994).
95. Id. at 577 (citing Stewart v. Abend, 495 U.S. 207 2B90)).
96. Campbell510 U.S. at 578.
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A. EXPLORING THE NATURE OF SOMETHING

The most likely meaning of the word “nature” in tbentext of the statute and
the phrasing of the second factor is “the essentiaracter of a thing; quality or
qualities that make something what it is; esseftelt is also defined as “the
inherent character or basic constitution of a persothing” or “a kind or class
usually distinguished by fundamental or essenti@racteristics®® “Nature” can
also be defined as the “type or sort of thing.”e™ord is derived from the Latin
word natusmeaning “born” or “produced,” which in Latin is atéd to the word
genusmeaning “origin, species, or kind.” In this sengeexamine the “nature” of
a thing would be to investigate its intrinsic dttries or its essence.

By investigating the intrinsic attributes of somiatl) we are able to place it into
classifications and categories. Not only does #sitablish commonality among
things with like attributes, but it also allows tasdistinguish the thing at issue from
different things. An examination of the natureaothing also allows us to look at
different levels of classification or, to put it @her way, different levels of
abstraction. We may find the nature of a thing¢aa rock as a basic classification,
yet at an even lower level of abstraction, it cenclassified as a solid, while at a
higher level of abstraction we can look at the slassification as an igneous rock,
or at an even higher level at the specific chemaca mineral composition.

There are other ways of dividing things into addfiil subclasses.e., further
distinctions that can be made. A rock can be ifladsby texture, shape, size,
density, and color. These attributes may not berggl to the nature of rocks; but
if the focus of the inquiry is on certain types mfck, they help distinguish
differences and similarities between certain subgso In short, the inquiry into
the nature of a thing can provide many levels ébrimation. The value of this
information, and the relevant levels of abstractisil depend on the context of the
inquiry.

When examining the nature of a thing, we must atsmgnize that things can
fall into more than one classification. Some timgight be a borderline-fit into a
classification, and some things might be composite. such specific cases, to
understand the nature of the thing, it might beeseary to consider the nature of
different elements in order to fully understand tiiag.

B. WHAT IS THE NATURE OF COPYRIGHTED WORKS?

Copyrighted works can be classified in many ways we have seen, courts
have looked to a couple distinctions about theneatfi copyrighted works, namely,
the factual/creative dichotomy and the publishegiinished dichotomy. For the
most part, courts have looked no further, and hewen been reluctant to make
further distinctions within these two classificatio In some cases, additional

97. YOur DICTIONARY, Nature — Definition, http://www.yourdictionaryxsnature (last visited
May 9, 2008).

98. MERRIAM-WEBSTER ONLINE DICTIONARY, NATURE — DEFINITION (2008), http://www.m-
w.com/dictionary/nature (last visited May 9, 2008).
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information about the copyrighted work may be d&sad in the opinion, or even
specifically in the court’s fair use analysis. Bufith something akin to
pathological aversion, courts do not look at oth&srmation about the copyrighted
work within the second factor.

There is an obvious starting point to the inquiripithe nature of the work — the
eight statutory categories of copyrightable authix®® Each category of
authorship may be created, fixed, used, distribypetdlished, marketed, digitized,
adapted, quoted, or licensed in different waysffelbent categories of authorship
receive different rights. Different limitationslp to different categories of works.
Different categories of works have different preali limitations. Different
categories also have different customs and pragtiaed are often situated in
different industries or organizations. A great Idefinformation opens up to
consideration if the court simply begins by examinthe nature of the particular
category of copyrightable authorship at is&tfe.

Moving from the general category into more specdistinctions about the
copyrighted work, the next step to miring furtheformation might be some
narrower classification of the work involved. Hmurposes of this inquiry into the
essential character or qualities of a copyrighteakwcourts could explore many
types of classification, including the factual/direa dichotomy or the
published/unpublished distinction. Another managrclassification that may be
useful, and which may be a better next step, differentiate between the types or
sub-categories of copyrightable authorship. Withity section 102 category of
copyrightable subject matter, there may be moreifipeclassifications that are
appropriate. For instance, identifying the workaaghotograph would be a useful
distinction from pictorial, graphic and sculpturabrks generally. Obviously, this
is often done in copyright opinions, but not withetsecond factor in mind.
Continually delving into the nature of the copytigth work from the general
toward greater specificity of the work’s naturehrough the levels of abstraction —
uncovers potentially useful information that wisist in the ultimate analysis of
the interrelationship between the factors.

By identifying the class of work with the particuleategory of copyrightable
authorship, the court can learn more informatioaualthe scope of protection for
that particular class of works, the customs andtpmes of that class of works,
including the typical compensation and licensingchamisms within that industry,
the ways in which that work is typically dissemig@tin copies, and any other
information about the class, including but not tiedi to how the work is created,

99. Seel7 U.S.C. § 102(a) (2000).

100. It is difficult to know what might be relewain the fair use analysis in any particular case.
Precedent may be misleading when different pagtictdcts or new market developments change the
subtle calculus of the equation. Questions thairaelevant to copyrightabilitye(g, sweat of the brow,
fortuitous creation, etc.) may be germane to tlireufse analysis in certain cases. Similarly, thet that
courts looked to scope of protection and copyrigtitg in evaluating aprima facie case of
infringement by the plaintiff should not eliminateose questions from the fair use analysis. Ag s
the inquiries of infringement and fair use are \eela discreet and separate inquiries (as is the cas
when courts, arguably mistakenly, view fair useansaffirmative defense), courts must be willing to
address these inquiries anew in the different ctsitef the analysis.
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fixed, used, distributed, published, marketed, tiigd, adapted or quotétt
Again taking the example of a photograph, it miget relevant to consider the
options that are available for use of that typavofk. Was the work susceptible to
different uses? Can a photograph be quoted, destrisufficiently, or
paraphrased? Can the use of a portion of the vgodf) as, the upper left quadrant
of the work suffice for the purpose, or is a lowakition thumbnail image the only
sufficient way in which to use less than the wholéginal work?%? These
qguestions may blend into other factors, such astheunt and substantiality of the
portion used. But it is important to consider thaerent attributes of the work
itself within the second factor in order to makeesthat the analysis of the other
factors does not overlook characteristics of thei@dar type of work at issue.
The universe of copyrightable subject matter igearely broad, so it does not
make sense to proceed in the analysis as if alfragipged works are identical. The
second factor provides the capacity to recogniesdhdifferences and to see how
these differences might affect the analysis.

While this sort of inquiry may seem like a largedartaking for a factor that
typically takes up no more than a few sentencesdecision, over time courts will
be able to build upon preexisting analyses of elasxd works. Furthermore, the
complexity of the analysis is no excuse for shdgcuwarticularly if the
investigation yields information that becomes ralgvto the overall inquiry.
Moreover, while the analysis may become more cormpad the yield of
potentially relevant information more bountiful,ee nuanced distinctions may
tend to limit the influence of decision-maker biasreaching conclusions. When
decision-makers are more informed of the pertinéatdts, overly-simplistic
preconceptions may yield to impartial consideratdéthe unique facts of the case
at hand.

After identifying the class, it would be useful ftine court to look at the
particular work with even greater granularity. Tiaetual/creative distinction is
one useful area of pursuit. Yet, even within sattdr inquiries, there is a need for
courts to consider distinctions. For instancetalare levels of abstraction between
pure fact and pure creativity. Most works fall swere in between the two

101. “Class of works” is a phrase that is accutmgasome meaning through the triennial
rulemaking proceeding conducted by the U.S. Copyr@@ffice. The legislative history of Title | ofie¢
Digital Millennium Copyright Act also contains sonmormation about how Congress viewed that term
as significant in terms of how different classexutied in different markets. While there is nos@ato
restrict the term in the fair use analysis, thesees of information may provide some directioowb
where to begin the inquiry into consideration @fssles. From there, courts could also considesedas
of copies or phonorecords within a class, sincauieeof “nature of the copyrighted work” in the wed
factor is not exhaustive of the court's inquintlire fair use analysis.

102. InKelly v. Arriba Soft 280 F.3d 934 (9th Cir. 2002), the Court of Apgefalr the Ninth
Circuit did take some of these considerations @ttcount. In doing so, however, the court failedee
how the photographic nature of the work affectesltttird factor aside from the fact that the whobakv
needed to be used. The key characteristic of mlthail photograph was not its small size, but its
compression and the removal of pixels that occarthis process. Removing pixels was a means of
taking less than the whole work and one of the feays that a portion of this type of work could be
used. Thus, the second factor could have morg fufbrmed the court's understanding of the third
factor.
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extremes. Rather than simply identify whether akwe mostly factual in nature or
more creative, it would be useful for courts to lexp the placement on the
continuum with more specificity, such as deterngnimhat in the work is factual
and what in the work is expressive or creativeentdication of these distinctions
may be valuable in considering how this distinctédfects the amount used or the
effect on the potential market or value. Some hasé distinctions, although
seemingly extraneous in a vacuum, may turn outtmstructive in the intra-factor
or inter-factor analyses.

It is extremely important for courts to look at s$lee sub-factor inquiries
thoughtfully, and not be too quick to dismiss tlevance of the investigation.
The factual/creative dichotomy could be relativebyious in some literary works,
but might appear less germane in other categonieslasses of copyrightable
authorship. This assumption of irrelevance shoubyever, be questioné®® For
example, a photograph or pictorial work may be asxlito be purely creative.
But some pictorial works are primarily factual. r@aer a photograph of the Mai
Lai massacre or the Sandinista 1979 uprisifigWhile there may certainly have
been selection, coordination, and arrangement wadblthe subject matter of these
works is unquestionably factual. Such informatioay ultimately be useful to the
analysis'®® An impressionistic photograph of a factual evemuld be more
creative, whereas a photographic manipulationgsftliand color might be viewed
as purely creative. The analysis must be basetth@ffacts; but it is important to
understand that there is a spectrum between factiative expression for many
types of works other than literary works, and ptigdly relevant distinctions
should be made when analyzing the nature of thé&.wor

The factual/creative dichotomy is only one intratfa consideration of a

103. The obviousness of such a finding, howeveunjccalso be superficial obviousness. Courts
should remain vigilant to the subtleties of thetipatar analysis before them. A mere conclusict th
work is factual in nature should be explained axmlaged for additional information.

104. The example of the Mai Lai massacre was Bpally chosen because of the important
discussion of this example by Melville Nimmer inshéeminal article on copyright and the First
Amendment. Melville NimmerPoes Copyright Abridge the First Amendment Guaresitef Free
Speech and Press?7 UCLAL. Rev. 1180 (1970). In that article, Professor Nimmeggested that a
distinct First Amendment exemption for news repgrtimay be warranted and that this First
Amendment concern should not obscure the purpotieeahore focused fair use analysid. at 1197-
99. With the utmost respect, | think that Profeddonmer was wrong, and that the fair use analysis
need not be as limited as he suggested.

The second example was chosen in light of a fasomaliscussion that has arisen between two
authors: Susan Meiselas, the photographer of diifiata fighter throwing a Molotov cocktail, and a
subsequent depiction of tiMolotovin a series of paintings by Joy Garnett, who eedbeRiot series
of paintings based on a number of photograpBeeJoy Garnett & Susan Meiseld3n the Rights of
Molotov Man: Appropriation Art and the Art of Comte HARPER S MAGAZINE, Feb. 2007, at 53,
available athttp://silvacine.com/classreadings/molotov.pdfhefie is no conclusion to be drawn from
the factual nature of a photograph in and of itdmlt the information that the work is based oacal
event and may have captured the essence of that emeld be important in the final intra- and inter
factor analysis.

105. Isay “may” because some photographs mayb@lsmmpletely fortuitous. Although intent to
create a work of authorship is not required foryeight protection, when viewed in the light of the
purpose of copyright, the accidental nature of iqudar work may be relevant to the ultimate fage
inquiry.
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particular class of works that may be examined urkde second factor. As we
learned from the Supreme Courthtarper & Row the published or unpublished
nature can be a highly relevant consideration abminature of the work as well.
Yet, what many courts have ignored, despite thedghtiul suggestions of Judge
Leval, is that this dichotomy also contains a spewotof considerations that are
capable of deeper distinctions. In fact, the failto investigate more deeply the
nature of an unpublished work may lead to erronemssimptions. For instance, a
work that was never intended for publication mighttreated differently, and may
be more susceptible to fair use, than a work thas wcooped immediately
preceding the expected first publication of the kvorSimilarly, a work that is
technically “unpublished” may nevertheless be wjidalailable to the world
through its public performance or public disptd§. Such widespread availability
of the work may diminish concern for the work’s ubjished status. The manner
in which different types of works are published htigalso be relevant. The
controversy surrounding the publication of souncbrdings could be relevant, as
could the difficulty establishing the publicatioonzept for a work placed on the
Internet!®”  Any deeper investigation into the published/urjsiied dichotomy
that might shed light on copyright’s function tocenrage the creation of the work
at issue might ultimately provide useful informatito the ultimate inter-factor
analysis.

Other forms of classification of the nature of wenkay be appropriate. The
size of a work might be a relevant characteristisome cases. The tangible form
of a work — if it is distributed in copies or phaeoords, if there are limited copies
or one copy that is primarily accessible only bgpity or performance, the types
of copies or phonorecords available, the mannerwinich the copies or
phonorecords can be used, the availability of cpiephonorecords, the price of
copies, the licensing markets that are ancillargrtin lieu of copies — all may be
relevant in the factual context of a particularesas Quite simply, there is no limit
to the ways in which a work’s nature may be catiegaror classified into relevant
inquiries. Any of these inquiries may shed lightthe balancing of the use with
the normal exploitation of the work in the contekithe purpose of copyright — to
what extent does fair use provide an incentive reate without superseding a
market or potential market that provided an inaentior the original author to
create the work used?

106. The Copyright Act defines “publication” afétdistribution of copies of phonorecords of a
work to the public by sale or other transfer of enship, or by rental, lease, or lending. The a@ffgto
distribute copies or phonorecords to a group obqes for purposes of further distribution, public
performance, or public display, constitutes pultiica A public performance or display of a workedo
not of itself constitute publication.” 17 U.S.C181 (2000) (defining “publication”).

107. Seege.g, La Cienega Music Co. v. ZZ Top, 53 F.3d 950 (@tr. 1995);see alsdMlichael B.
Landau,“Publication,” Musical Compositions, and the Copght Act of 1909: Still Crazy After All
These Years2 VAND. J. OF ENT. L. & PrRAC. 29 (2000). Courts have not directly decided whethe
placing a work on the Internet amounts to publ@anf a work and the U.S. Copyright Office has not
taken a general position on this issue.
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C. ADDITIONAL INQUIRIES

In addition to the considerations discussed, tlaeeemany other characteristics
of the copyrighted work that might lead to inforipat that would assist with
understanding the other factors and the fair usdysis as a whole. The remainder
of this section will offer some suggestions for gibke avenues of inquiry. None of
these distinctions are in themselves determinativéair use, nor would any of
them weigh for or against fair use. Many of thexsiderations do not relate to
copyrightability, originality, the exclusive rightor other limitations on those
rights. They are factual distinctions relatedhe hature of specific works that may
provide information useful to the overall fair uassessment. These are not a
detailed taxonomy, but rather potential examples@diries that could yield useful
information. Each case will involve its own unigeciecumstances, and courts must
begin to investigate any and all salient facts trmatld inform the overall analysis.
The examples below are provided as a means of iogpé¢he minds of courts to a
flexible, searching and comprehensive analysis th® nature of the particular
works at issue.

1. Is the Interested Party the “Author” or “Owner” ?

Looking at the purpose of copyright as articulabgdthe Supreme Court, the
focus is on the encouragement of “authors” to eremvrks of authorship. That
focus on authors suggests that there may be aargledistinction between
“authors” and non-author “owners” of copyrightedrk® The creation of works
of authorship is limited to “authors,” and thus lghisubsequent owners of
copyright can unquestionably play a vital rolehie tlissemination of a work to the
public, the role of owners is different from thdtamthors in the copyright system.
In certain circumstances, there may be reason dat tthe interests of each
differently.

Under U.S. law, authorship can arise in three dhfie ways: individual
authorship, joint authorship, and employer/comroigisig authorship under the
work made for hire doctrine. The second factorvjates a vehicle by which to
examine the creator of the work and the incentvesopyright in relation to the
author of the copyrighted work at issue. What thee customary ways in which
that work or class of works is commercially exphoi? What do typical contracts
for the transfer of rights include? Were therdedénces in this contract for which
the author was compensated? What markets were nagalgoanticipated by a
typical copyright owner for this type of copyrighbtavork for which payment was
made to the author? Unexpected markets could awe ftontributed to the
incentive to create and are therefore outside tite purpose of copyright law.
While these markets, by default, fall within thepgaght owner’s rights, such a
windfall should be considered for what it is wheansidering this market as
relevant to the user’s purpose. The expectatidrsithhors may change over time
as the ways of distributing and exploiting worksauebes, but it is still reasonable to
examine what the particular author anticipatechattime of the creation of his or
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her work. This relevant expectation interest stidad the principal concern for the
original work when considering the fourth factd®f course, the findings from the

other factors will be equally relevant, and all tobse facts must be balanced
together.

2. Is the Author the Beneficiary of a Relevant Maket?

While markets have typically been viewed solelyaafunction of the fourth
factor, we have seen that the optimal analyseaiotife have examined the factors
in light of their relationships to each other. $héor example, the amount of the
portion used under the third factor must be exathinerelation to the purpose of
the user — how much was reasonable in light ofube — and the effect of that
amount used on the potential market for or valutheforiginal copyrighted work
under the fourth factor. The second factor canratpein a similar manner by
providing relevant market information about a partar type of work.

A nuanced consideration of the markets anticipatethe authors of particular
classes of works may address some of the problecwuatered in relation to the
first and fourth factors. The only way to diffetite between markets is to dig
below the surface of their alleged values. By heieing who the beneficiary of
the market is and how important this alleged markas to the creation of the
work, courts can better assess the relative vafuthe claimed market. This
investigation is by no means determinative of thecome, nor does it belittle the
value of any particular market. However, this imgallows courts to differentiate
between markets when weighing the relative impasaof the markets in relation
to the purpose of copyright. A number of furthéstidctions could be of value in
particular cases.

a. The Primary User v. Ancillary Markets

What primary markets does this class of works ndyntarget? For example,
the category of literary works provides little gaitte in assessing this question,
since it could include all books, periodicals, caitgp programs, etc. Narrowing
the category to a particular sub-category narrdwes focus; but since even the
classification of books would lead to further infation, additional focus is useful.
If the work is determined to be a textbook, we daither insight into the primary
markets for this work — students. Further inquiryp the level and subject matter
of the textbook would provide even more informataiyout the markets critical to
the incentive for this sub-class of works. A usésale the academic environment
would have an attenuated effect relative to a uiemthe academic environment.
Yet even this distinction may not be deep enougttesthe use of a portion of the
text at a different academic level or in a diffdréield might be relevant. Thus,
probing the primary intended market involves movingm the general to the
specific in search of relevant information.
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b. What are the Typical Derivative Markets, Oftss an
Unexpected/Ancillary/Novel Market?

After discovering the primary markets for sale bétwork, it may also be
necessary to examine how works in this categofy;caiegory, class, or sub-class
are adapted or licensed. Scrutinizing the trad#icecondary markets for the work
at issue offers the court an opportunity to difféiee between different secondary
markets. Any use may be licensed, but we have bmaght by courts that not
every market is relevant® It is important to determine whether licensingais
primary market or critical secondary market. Tleeahd factor offers courts an
opportunity to explore the secondary markets tianklly associated with the
specific work at issue.

c. Is the market typically expected by the autbois the market one that
serves as a means of profit maximization solelytferbenefit of the
subsequent owner of a work?

Who is the beneficiary of the market, whether priynar secondary? Did the
author receive compensation for this market? D&rharket arise before or after
the sale of the work to the subsequent copyrightes® If the market benefits the
copyright owner rather than the author, was thigefiea traditional and expected
part of the price paid to the author for the work®e there non-monetary benefits
that the author receives for which the owner shoaltbonably be compensated?
All of these questions probe the importance ofrttzgket relative to the purpose of
copyright. For instance, if an author receives -nametary benefits from a
subsequent copyright owner, such as a journal gluddiwho received the work
from the author for free, what interests of thelhier must be protected in order
to fulfill its role in providing an incentive to ¢hauthor to create the work? The
societal obligation to the subsequent owner is thet same as the duty to the
creator. Similarly, if a market becomes availadter the purchase of a work, such
a windfall is ambiguous. The market probably did contribute to the incentive of
the author to create, and also may not have can¢tdbto the price paid to the
author by the subsequent owner. The copyright owlearly has a default claim
to the rights inpost hocemerging markets, but those rights are not undidjit
because copyright is a limited monopoly of exclasights subject to fair uses and
other limitations. Such markets may be more sugigdepto new uses than those
traditional and expected markets that led to thleatoon of the work or the price
paid for that work. Further, there is some reasodistinguish between even these
two interests, since the primary purpose of copyrig to encourage the former
rather than the latter interest. While a reliaricterest by a purchaser of a
copyright should be considered, it is subsidiarythe principal concern of
encouraging creation of works.

108 Seee.g, Am. Geophysical Union v. Texaco Inc., 60 F.3@ 92d Cir. 1994). The Second
Circuit stated that by limiting the fourth factop traditional, reasonable and likely-to-be-expldite
markets, the fourth factor avoids the problem ofidarity.
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3. Is the Work Freely Available or Available Subjet to Protective
Restrictions?

Whether the copyrighted work is freely availabley, instance, on the Internet,
or whether the work is protected or restricted adipular types of copies might be
another characteristic about a copyright work thatourt should assess. This
might be considered related to the inquiry of pedtion and provides information
about how widely the author sought to disseminateoek. Although copyright
rights apply equally to works that are widely oedly disseminated as those that
are not and no additional forms of protection aeeessary to claim protection,
such as technological measures, free access tokaisvat least a fact to consider in
the fair use calculus. At a minimum, the charasties of the dissemination of a
work provide information about the author’'s ametighbio dissemination.

4. Has the Work Been Exploited in Digital or Analg-Only form?

Along these same lines, the exploitation of thekniardigital form might also
be considered as a relevant fact, particularly whesessing a digital use of a
copyrighted work. Like the right of first publidan, the decision to exploit the
work in digital form might be considered a conssiochoice that could be
considered the prerogative of the author, giverhightened risks of infringement
online. By giving the author the choice of when @nto place a work online, the
author can choose how freely that work will be asdgle.

5. Has the Work Been Disseminated to a Limited c&t Broad Audience

As with the right of first publication, the decigido disseminate to a small or
select group, rather than to effect a general comialeexploitation, may be
relevant. Traditionally, a limited distribution @ limited group of people for a
limited purpose was not publication of a work, bwas a limited publication
(meaning not a publication). There are reasonsistamt with the purpose of
copyright to allow authors to choose to limit whanchave access to a work for a
particular purpose. Unlike the consideration festricted or protected use
mentioned above, however, the limited purpose nygaiparticularly important for
distinguishing between traditional limited public&t concerns and general
publication. Simply limiting access to those witlito pay or to agree to licensing
restrictions is not the type of limited purposeoasasted with limited publication.
Limited publication typically precedes publicatiamd is an opportunity for the
author to gain feedback or to shop the work toedéht distributors before going
forward with publication. The reasons to provitle author with an opportunity to
improve a work or find the optimal deal for a wardntinue to promote the goal of
copyright. However, leveraging limited publicati@s a means of gaining the
benefits of copyright without the limitations doest promote the purpose of
copyright.
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6. What is the Length or Scope of the Work?

This characteristic of a work might be relevantdifferent ways. A short
work’s primary value could be harmed by the useaamall part. But alone, a
work of small size or length does not lead to aspmeption of harm, since the
scope of protection for such a work may be verg.thin addition, there may be a
limited number of ways to express a work of vergrsitength. This applies only to
literary works, but may be relevant to pictorialusictal, audiovisual, sound
recordings and other works as well. Generallys thill be considered within the
third factor, but the amount of copyrightable autihip and the type of expression
might well be considered separately before simpbking at how much was used.
The amount of authorship and possibly the amourffoiit expended on creation
might be relevant to fair use, notwithstanding fhet that it is not relevant to
copyrightability. It might also be relevant to sider whether reference to the
work is possible without using the wokkg, a photograph, in some way.

7. Was the Work Expensive to Create?

The expense and effort that went into the creawdna work is not a
consideration for purposes of copyrightability, boése facts may be relevant to
considering potentially fair uses of the resultiegpression in the work. It is
difficult to provide an incentive for the creatioof highly expensive, labor-
intensive, or time-consuming works. Compared ts lexpensive counterparts,
such works may be more in need of subsidiary markebrder to encourage their
continued creation. For instance, the incentivereate a feature-length motion
picture is very different from the incentive to ate a photograph. These
considerations may be relevant to the inquiry, they also set the stage for
examining the distinctions that exist in relatian the particular work at issue.
Some photographs involve more creativity, expepfert, or expertise to create
than those taken with a camera phone. Conversetye movies are different than
documentaries or feature-length motion picturefie particular characteristics of
the work used should be placed in relative perggect

8. Was There an Intention to Create a CopyrightedVork?

As Judge Leval pointed out, some works are theidamal beneficiaries of
copyright” for which copyright’s incentives may heplayed no role in the act of
creation. Emails, letters, personal notes or én@ne movies may not have been
encouraged by the protection of the copyright systé\s incidental beneficiaries,
they are protected by copyright; but in some cirstances, uses of that work might
outweigh the need for monetary compensation. Tamutler film could be seen as
an example of such a situation. Zapruder neveenddd to capture the
assassination of President Kennedy. Since intentndt necessary for
copyrightability, there is no question that he tedacopyrightable subject matter.
Nevertheless, certain socially beneficial useseafsonable amounts of that work
may be reasonable. No one factor controls, andséimee result can be reached
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without delving into the second factor; but the et factor can further the
analysis.

9. What Were the Expected Uses of the Work?

It may be beneficial to inquire into the expectsesiof a work in order to better
understand relevant markets. Was the work intetoldxe distributed in copies or
phonorecords, or was the work intended for pubifggmance or display? What
are the ways in which users used the purchaseegsapi phonorecords? Were
certain ancillary uses of the copies traditionpymitted or tolerated by creators or
copyright owners? Did the owners of copies or mheoords of the work typically
involve subsidiary uses, such as quotation, tinigthsép or linking to the work?
Was the work intended to be consumable by the aseas a workbook? The ways
in which different classes of works may be usediegrgreatly and the
characteristics of any use may be relevant to tieeatl inquiry.

10. What is the Cost of Purchasing Copies of the #vk or Rights to Use the
Work?

The cost of copies or licenses for use of the wody affect the other factors.
For instance, if a license for a portion of the kafas the same as a license for the
whole work, this fact may be relevant to the oMetalculus. A readily available
licensing mechanism at a reasonable price maykaguertinent. Different classes
of works have vastly different pricing structuregdaistribution models. Any of
these facts might enter into the fair use analysis.

11. Is the Work Time Sensitive, or Does it Have bBong-Lasting Market?

The time-sensitive value of a work may be an imgrutriconsideration. While
works with a long life expectancy may be less défddy limited uses, those with a
short period of value might be less susceptibleettain uses at a particular point in
timel% Assessing the relative value of a work over timay be a useful

consideration.

12. Is the Work Unusual or Highly Successful?

Courts should also consider that exceptions to rgémeles exist. Even though
the typical market for a particular class is estdigd, it is important to consider the
ways in which the particular work at issue deviabesn the norm. A highly
successful or famous work may deserve significaotegtion for the ancillary
markets its success creates. Many authors hopeatimeork will achieve wide
success and lead to many forms of revenue. Theatiep for a “hit” or critical
acclaim may be a significant force, despite itsieleness, in driving the utilitarian

109, Seee.g, Justin Hughedrair Use Across Times0 UCLAL. Rev. 775 (2003); Joseph Liu,
Copyright and Timegl01 McH. L. Rev. 409 (2002).
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model of the U.S. copyright system. The role thapyright owners play in
developing the success of a work is also a compgafethis system. The fact that
initial payment to an author might not equate wtite ultimate value of a work is
addressed in the termination provisions of the @gpy Act, as well as the renewal
system until the 1909 Act. The fact that a paticwork is a commercial success
and the reasons for that success may be relevém gecond factor analysis.

But it may also be important to consider the soe#lie of such works. Some
works are not only successful, but become “iconimisols” in our culturél®
There may be cases in which famous works are tbal icehicles for satire and
social commentary due to the cultural significascerounding these works. A
highly successful work becomes a part of our soaia cultural vocabulary.
Examples of such works are Barbi&one With The Windvickey Mouse, and the
Cat in a Hat The need to reference these expressive cukymabols is part and
parcel to the success of the work. Thus, the litsnef success entail a corollary
loss of some measure of control.

In many cases, famous works also receive otherdasfrintellectual property
protection, such as trademark protection. It iicad to allow trademark law to
protect trademark interests without allowing thasterests to obscure copyright
interests. Since trademark law is capable of priatvg consumer confusion,
dilution, and unfair competition, this fact shoddd recognized when dealing with
copyright issues in such works. Moreover, the aosignificance of such works
may be an appropriate fact to assess.

There are undoubtedly many other inquiries thatccbe relevant in a particular
case. The purpose of this section was not to #entie universe of relevant
inquiries, but rather to posit examples of possitd@siderations. Courts should
begin to demand more information about the charatiss of the copyrighted
work used in order to inform the overall analysBifferent cases require or allow
different inquiries, but courts should seek to geydnd the limited inquiries
normally considered in the second factor and preloeks for distinctions and
nuances that might assist the court in the exainimabf the other factors.
Importantly, this inquiry should be grounded in thermonization of the analysis
with the primary purpose of copyright — to encogragthors to create.

D. CONGRESSIONAL VALIDATION OF THE NEED FOR AN EXPANDED SECOND
FACTOR ANALYSIS

Although Congress did not provide guidance in thetuse for the scope of
inquiry of the second factor, it did provide sonignfficant instruction. In the
legislative history preceding the passage of th&61@ct, Congress devoted
significant discussion to the second factor’s rioléhe fair use analysfé! This
legislative history lists two general considerasiorFirst, it lists the “Character of

110. Jessica Litman deserves credit for this paihich she raised at the Symposium.

111  SeeH.R.Rep.No. 89-2237, at 58-66 (1966); an identical versiofiR. REP. NO. 90-83, at
29-37 (1967); and a similar discussion (but ideattio relation to the second factor) inF&pP. No. 93-
983, at 115-120 (1974).
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the work,” stating that:

The character and purpose of the work will haveotatd do with whether its
reproduction for classroom purposes is fair usenfiingement. For example, in
determining whether a teacher could make one oeroopies without permission, a
news article from the daily press would be judgétexently from a full orchestral
score of a musical composition. In general terimsould be expected that the
doctrine of fair use would be applied strictly teetclassroom reproduction of entire
works, such as musical compositions, dramas, armtio@sual works including
motion pictures, which by there nature are intendied performance or public
exhibition.

Similarly, where the copyrighted work is intendedbe “consumable” in the
course of classroom activities — workbooks, exes;istandardized tests, and answer
sheets are examples — the privilege of fair useehghers or pupils would have little if
any application. Text books and other materialppred primarily for the school
markets would be less susceptible to reproductasnclassroom use than material
prepared for general public distribution. Withpest to material in newspapers and
periodicals the doctrine of fair use should berkllg applied to allow copying of
items of current interest to supplement and uptiaestudents’ textbooks, but this
would not extend to copying from periodicals pulsdid primarily for student use?

This discussion is extraordinary informative. Witlis instruction, we find that
courts may want to inquire about the charactesstit the original work. What
type of work is it? How is the work used? Whiclrkets is the work targeted to
reach? Is the work intended for consumption by shme market that is now
claiming fair use? What category of work is itA what sub-category or class is
the work used? How is that particular class ofksansually exploited? In what
manner is the class of works usually exploitég,. in copies, by public
performance, or by license? We find that differefdsses of works may be
generally used and marketed in different ways. s€hdifferences are relevant to
the fair use inquiry.

Congress goes on to instruct us that something relsg be relevant. The
legislative history states that the “availability the work” may be another
consideration:

A key, though not necessarily determinative, fadgtofair use is whether or not the
work is available to the potential user. If therlwés “out of print” and unavailable

for purchase through normal channels, the user hese more justification for

reproducing it than in the ordinary case, but tkistence of organizations licensed to
provide photocopies of out-of-print works at reaslmle cost is a factor to be
considered. The applicability of the fair use doet to unpublished works is

narrowly limited since, although the work is undakble, this is a result of a deliberate
choice on the part of the copyright owner. Undedirary circumstances the
copyright owner’s “right of first publication” wodl outweigh any needs of
reproduction for classroom purpoges.

112. SReP.N0.93-983, at 117-118.
113 Id.
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Once again, this information provides enormousgimsinto the possibilities of
the inquiry. The marketplace availability of a wads relevant to the second factor.
Can copies be obtained? Can they be obtainedrssisonable price? Can they be
licensed? Are they out-of-print or otherwise unklzge for a particular use? It
would seem that issues related to orphan works tmafgo be relevant, since
authorization for use or the desire to license wdeé impossible if the user could
not identify or locate the author or copyright owioé a work or a relevant right.
This discussion also addresses many of the problleatsarose after thdarper &
Row decision by clarifying that unpublished works nragt ordinary be justified,
but that qualification is not absolute. Moreovtis legislative history uses the
example of the use of an unpublished work in retatio reproduction for
classroom purposes. It would appear that a diffezealysis would be called for if
the unpublished work was used for purposes of parodticism, research, or
scholarship.

Not only do we learn from the legislative histotyat the second factor is
capable of a wide variety of considerations beythred creative/factual dichotomy
and the published/unpublished dichotomy, but we kfoow from other parts of the
legislative history that the mandatory factors aot exhaustive; rather, they are
non-exclusive inquirie§®* Courts are free to consider additional factorshi
factual context of the fair use inquiry calls farther investigation. If the factors
are non-exclusive, it logically follows that coutiave discretion and are free to
consider any relevant and additional inquiry withiparticular mandatory factor as
long as the required statutory considerations #e taken into account. For
example, as we have seen, Justice O'Connor coesidet only the amount and
substantiality of the portion used in relationhe topyrighted work as a whole, but
also considered the amount and substantiality efptbrtion used in relation to the
infringing work® There appears to be no reason for the secondr fewtbe
limited to the narrow inquiries courts typically ploy. Indeed, there are important
reasons to consider a much broader inquiry understicond factor in order to
garner additional useful information that couldoddiate the information discovered
under the other three factors. The legislativeohys provides support for an
expanded and nuanced second factor inquiry.

IV. ILLUSTRATION OF THE ENHANCED SECOND FACTOR INQU IRY
IN PRACTICE

In an effort to place this proposal for rehabilitat of the second factor into
perspective, an exploration of the factor's potantiole within a hypothetical
scenario may provide some perspective. In ordexpbore how the analysis might
be affected by the nature of the copyrighted wark,example involving the use

114. H.RRep.No. 94-1476, at 66 (1976) (“Section 107 is intendedestate the present judicial
doctrine of fair use, not to change, narrow, oagg® it in any way”)see alspe.g, Am. Geophysical
Union v. Texaco Inc., 60 F.3d 913, 918 (2d Cir.49@Section 107 of the Copyright Act identifieaufo
non-exclusive factors that a court is to consideemvmaking its fair use assessment”).

115. Harper & Row, Publishers, Inc. v. Nation Este471 U.S. 539, 564-65 (1985).
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varying portions of works by a professor for studenill serve as the basis for this
hypothetical.

Consider a professor who wants to make a coursepatke students registered
for a law and politics course. The coursepack mggimsist of whole articles and
excerpts from newspapers, online popular pressngsl and monographs, all of
which will be credited and all of the works in tlellection of the educational
institution’s library. The professor has not decdvhether to make hard copies
available to students or to provide the course phdugh a limited-access course
site, but if hard copies are made, the cost wilt erceed the actual cost of
photocopying using the academic institution’s inub®, non-profit reproduction
service. There are two principal cases that haleessed academic coursepacks,
but these cases involved intermediary, commerdpy shops that reproduced the
works for professors and distributed the worksttments as part of a commercial
enterprisé!® Such a commercial intermediary is not presetishypothetical.

How could a comprehensive second factor inquiryettgy from these facts? It
would be useful to consider the most general chariatics of the copyrighted
works at issue. Although there will be differendetween the particular works
used as we explore the distinctions in greaterildetiaa high level of abstraction,
these works all fall within the category of liteyaworks. Literary works may take
many different forms; therefore, before lookingoindifferent characteristics,
incentives, distribution models and uses, it iphelto assess further distinctions
about the types or classes of literary works ingdlv Taking the class of journal
articles as a focus, what are some of the releghatacteristics of this class of
works? First, all of the articles were written &yademics and are on the factual
side of the spectrum. All of the works were puidid, and publication is generally
a key goal of the authors of all of the journalcdes — the authors want recognition
for their theories and analysis, and also wantrtiveirks to be as widely read as
possible. While a traditional second factor anialysight find that the fact that the
works are published and primarily factual in natigall that the second factor is
capable of introducing into the analysis, the fweilog are considerations consistent
with the proposal of this article that may provatiditional salient information.

It may be useful to understand that none of theastof the academic journals
were specifically paid for their articles to appéathe journals. The incentive for
the act of creation was therefore non-monetary.stvd the authors are interested
in receiving attribution for their expression irethope of securing notoriety in their
field. The authors may have an interest in segupublication in recognized or
respected journals, but it would be useful to la@tkthe facts of the particular
authors as well as the particular journals andlagi Did the authors transfer their
copyright as a condition of publication? While thisas often a condition of
publication in the past, more recently, many jolgmeermit the author to retain the
copyright and require only some period of exclugivn the realm of competing
journal publication. Publishers bear the experfspublishing these works, and

116. Basic Books, Inc., v Kinko’s Graphics Coffb8 F. Supp. 1522 (S.D.N.Y. 1991); Princeton
Univ. Press v. Michigan Document Servs. Inc., ®FL.381 (6th Cir. 1996).
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since the forum of publication is important to mamoademics, this expense must
be considered as a form of payment to the authors.

The typical markets for journals are subscriptitmibraries and individuals, as
well as rights to publish in other collections aodline databases. Since the
journals are in the collection of the institutioribrary, at least one copy of the
journal has been paid for by the institution, aimdithtions on some reproduction
and distribution would apply to that library’s ahjlto make and distribute copies
to patrons under section 108 where a request wae ratthe direction of a user
and did not involve systematic copyild. The library may also be able to provide
the journal as a reserve item and students woullkbly to have the ability to
photocopy the works for their own use under sestibdi7, 108 and 109 of the Act,
to the extent that the library possessed a lawdplycand did not have reason to
know that systematic copying would result from lewgd the publication.
Reproduction by the individuals in an entire classld be considered systematic
copying that would be outside the scope of sectia®, but we also know from the
Preamble of section 107 that making multiple cofigsclassroom use might be a
fair use in certain circumstances. The authorsthef journal articles might
generally consent to the use of their works in th@&ner, but if the publisher is the
copyright owner of one or all of the relevant rigithe publisher might believe that
a license fee should be paid for the use in a epaick. The respective interests of
the author and the subsequent owner of an exclugté in the work, as well as
the interrelationship between the two, should besitered. We also know that an
efficient market mechanism is available to admérighe licensing of such works
through the Copyright Clearance Center (CCC). Hawre before we can
determine whether a license from the copyright ovanghe CCC is necessary, we
must determine whether such a reproduction andiltliton license is a relevant
market.

In addition to subscriptions of physical copies dicdnsing for reprints, what
other ways are journal articles distributed? Jalsrare typically licensed to online
databases. Many schools have blanket licensesvier @access and use by teachers
and students within a school. For law schools, ifmtance, the law library
generally pays a significant annual license fekdxis, Westlaw, and other online
databases for access and use by students andyfadllus, all students may have
lawful access to many or all of the works that vdoble incorporated into the
coursepack. This would appear to allow a profegsareate an online course pack
by simply selecting and arranging links to the igatar articles that are available
through these subscription services that could theraccessed by each student.
But what if the professor did not want the studentsead the entire articles? A
professor could simply provide page numbers, busfodent convenience, and to
have the works in more readable hard copy fornrirdgul coursepack that contains
only the portions that the professor determinetlgaelevant to the purpose of the
course might be preferable. It would appear tsiggificant to know that students
have lawful access to the articles and that theyrigit owner was being

117. 17 U.S.C. § 108 (2000).
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compensated in at least two ways (by the subsarifir the hard copy and the
subscription for the online service) when consitgrthe question of fair use.
Whether a third form of payment for a different sien of the same work was
reasonable to encourage the author to create opuhkshers to disseminate the
works could be affected by these facts. The abiiiha of other forms of the same
work might also be relevant. If the actual autbbthe article also posted the work
on his or her website, on the Social Science Rekddetwork (SSRN), or some
other forum, that fact might also be relevant. Tdreater the free access to
authorized copies of the works, the more likelywdtuld be that a reasonable author
would assent to an uncompensated productive uadimited environment. In the
case of selecting and arranging portions of theksjothere would also be
considerations relevant to the other factors, saaglhe percentage of the original
work used, transformative use by the professohbystlection and arrangement of
class-relevant portions, transformative comment@ititism in the classroom use
environment, productive use for educational purppdienited use to only the
members of the class, noncommercial use, etc.fadiehat the educational market
may be the primary market for such works would havée balanced with the
important consideration about the work under theosd factor relating to
incentive and preexisting authority to use the wo@ourts could then assess how
many times a non-author copyright owner should bgitled to obtain
compensation for a work for which it never paid thathor in monetary
compensation. Not only would such an analysis @rénelpful to courts in
assessing fair use, but it would also be instrectovusers who sought to discover
other ways in which the use of the works might beoanplished without resort to
fair use at all. Users could also then weigh hmpartant a particular form of use
was in relation to the other uses of the work thiaght be possible under existing
limitations or licenses.

Each other type of work intended to be includechinitthe coursepack might
proceed under its own facts. For newspaper asticknether these articles were
available through a licensed database from the emci&d institution could be
relevant. Whether the works were available onfinen the author for free or from
a subscription archive might also be relevant. Tiheliness of the article in
relation to the course could be considered. Tleliliood that the author
considered the academic market to be a core méokehe creation of the work
would also be germane. The analysis will vary frmark to work. Providing a
portion of a textbook to a class that constituteel primary market for the work
would clearly raise important concerns, but thdipalar facts related to each work
or type of work may yield important information.

Examples and specific inquiries, such as the plssibnsiderations sketched
out above, have the capacity to be misleading. ifitnmsic value of the proposal
of this Article lies in the inherent flexibility othe inquiry. Many of the
considerations focused on in this inquiry will nloé present in other factual
contexts. Nevertheless, | hope that this examplevies some basis for
understanding how a more thorough analysis of éoersd factor could assist the
overall fair use analysis.
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CONCLUSION

The second factor has the potential to introducaeynsabtle inquiries into the
fair use analysis. This additional information kbihelp formulate nuanced
patterns in fair use decisions that could servmae instructive precedent into the
future. By probing the nature of the copyrightedrkv more rigorously, it is
possible to distinguish between subtle differerinefgctual patterns that affect the
overall analysis.

The second factor is not a panacea for the contglefithe fair use analysis,
nor does it necessarily increase certainty. Ontb@primary obstacles to certainty
is the overriding effect of bias on fair use demismaking. A decision-maker who
views fair use through lens of strong property tsghias will undoubtedly find that
uses which affect any potential market for a cagiyied are unfair. The only hope
for increasing certainty in the outcome of fair wsses will be to agree on fair
use’s place within context of copyright law, and fhurpose of copyright law itself.
While American copyright law grants a property met in original works of
authorship, that property interest is limited, pt in duration, but also in scope.
An essential limitation on the scope of the cogyrigwner’s exclusive rights is the
fair use of the work by others. Thus, while copghti provides limited property
rights, the enforcement of these rights is a tdhe-requirement of proving that the
use of expression by another is wrongful. A fae wf another's expression is not
wrongful when it does not impede an author’s inisento create. Notwithstanding
the exclusive rights of the copyright owner, a fage is not an infringement of
those right$8

The second factor provides a mechanism for intrimduconsiderations about
the original author’s incentives. Many of thes@siderations are not novel in fair
use analyses and often find their way into an aislyhrough other factors.
However, they are not considered in a consistemingra The analysis of these
considerations often does not fully explore the amtgnce of a nuanced
understanding of the specific work being usedjnstc attributes of that particular
work, or the incentives that drove the creationtlwdt work. Without such a
conscious exploration of the work used, the predamt focus rests on scrutiny of
the user’s purpose and the subjective “value” et thurpose. Without a robust
second factor, it is too easy to grant copyrighhers control over any uses that
affect the market for, or value of, the originalnwe- no matter how remote those
markets or value is to the reasons for the workéation. If fair use really is the
Golden Rule of copyright, and if we really are gpto try to objectively evaluate
this equitable rule of reason, we must be williogout aside our bias in order to
scrutinize the interests of both parties in an cbje manner. 1 suggest that
additional relevant information may be the optimmdans of overcoming bias. The
more information that is learned, the harder it rhbayto obfuscate, and the more
likely it will be to reach a nuanced determinatidfith this additional information,
it may be easier to understand that both new asitfuiod past authors are within the

118. 17 U.S.C. § 107 (2000).
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purpose of copyright law. The goal is to find fireper balance.

Undertaking the exploration of the nature and otterstics of copyrighted
works is never determinative. The information ated will not lead to a
particular result or foster either the expansiorcamstriction of fair use. Properly
performed, the proposed analysis of the seconaifaeill not “weigh” in either
party’s favor, and hopefully courts will realizeathfactors have no weight in
isolation. This analysis will lead to case-speciiinformation that should be
considered along with all of the other factual mfiation revealed through the
perspectives of the factors. The totality of thewamulated facts and circumstances
can be viewed and weighed together at the conclusiahe inquiry in order to
reach an equitable result in light of the purpokeapyright to encourage authors
to create. Courts must scrutinize the work usethéosame degree that they have
been willing to scrutinize the new use of that work



